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SUMMARY
T U T ® The participation of employee representatives
in collective bargaining defines the quality of
® ® ® the implementation of employee
participatory rights. The legal norms
guarantee participatory rights but leave wide
scope for the exercise of social partners'
autonomy. In order to optimally set the
Opportunities for employee involvement in conditions for the participation of employee
collective bargaining. representatives in collective bargaining and
the use of participatory rights with a
guarantee of enforceability, it is possible to
define specific conditions through a collective
agreement.
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of working conditions at work through platforms

Treaty on the Functioning of the European Union
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Introduction, focus and general remarks

Turbulent social and technological developments bring with them a range of new
opportunities, conditions and factors that influence the shape of the World of Work. Decent
working conditions, decent pay, a healthy working environment, and reconciliation of family
and working life are becoming more and more integral parts of the labour market. Modern
trends and changes open up new challenges and opportunities not only for the main actors
on the labour market (employers and employees), but also for employee representatives,
primarily trade unions. Above all, the increasing use of digitalisation of work, as well as the
pushing to the forefront of artificial intelligence or algorithmic work management, brings with
it necessary changes in working conditions and expectations (requirements related to the
performance of the employee's work) of employers, which new employees must meet and to
which they must certify for the sustainability of their employment contract, or to enter into

an employment relationship. It is no different in the field of collective labour relations.

Trade unions and other workers' representatives, whose main interest lies in protecting the
economic and social interests of workers (in accordance with Article 27 of the Charter of
Fundamental Rights and Freedoms), are often exposed to new challenges and needs in their
established conservative approaches, as they have to adapt to current trends and, where
appropriate, to the demands of their members (both existing and potential), and to push their
competences further towards modern trends. The impact of digitalisation and the increased
virtuality of the world and social relations has resulted in an increase in work activities and
ways of doing work, where employees are no longer physically grouped together in one
workplace, but where work is often done from different locations and through online/remote
access. Telecommuting in home office mode, flexible working hours and the use of new

technologies etc. are becoming a common part of working life.

Changing forms and ways of doing work are bringing about changes in communication
between employers and employees, as well as between employees themselves and, finally,
between employers, employees, and employee representatives. There must necessarily be

acceptance of formal changes in the ways of communicating and dealing with the day-to-day

6
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agenda, including by the union. The wide range of participatory powers of employee
representatives no longer need to be exercised only in person, in the workplace and in direct
physical interaction between the employer and employee representatives, or between
employees and employee representatives. In modern times, a number of remote tools such
as emails, chat platforms, or programs and software can be used to enable not only remote

communication but also remote and online work performance.

Quality performance in representing employees requires not only sufficient conviction in the
need to promote better working conditions, but also mastered communication skills in
whatever form and shape they need. Trade unions need to respond to trends flexibly and
quickly in order to consider halting the decline in union density and the importance of
employee representation. At the same time, it is necessary for the union leaders, officials, and
active members themselves, who are responsible for communication with the membership
and employees, to deepen their competences. The ability to work in a digital environment
also affects the outcomes and effectiveness of social dialogue and collective bargaining. Not
only the actual communication with the employer, but also with the employees, who need to
have a number of things explained to them in collective bargaining and social dialogue (e.g.,
in Zoom meetings) or their opinion sought (e.g., through online voting/polling), so that in
collective bargaining the employee representatives have the necessary knowledge of the
specific demands of the employees and are able to transmit, interpret and explain them to

the employer for enforcement.

Collective bargaining takes a combined form, with physical negotiations and written
exchanges of opinions and amendments interspersed. The competence of the social partners
in handling documents is a basic prerequisite for successful negotiations. For example, you
need the ability to use comments and revisions in a document, or to remotely connect to a
single shared document. Sending an already annotated draft with a reflection of the social
partner's comments, however, in a non-revised mode and without marking the changes or
drawing attention to them, constitutes a major disruption of cooperation in the conduct of

social dialogue and may lead to its freezing.
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The study is based on the basic assignment and the direction of reflection on the impact of
digitalization on the possibilities of conducting social dialogue and taking into account the
competences of social partners, respectively trade union members and employees, or the

form of mutual interaction influenced by digitalization and modern technologies.

The influence of new trends must be acknowledged. Digitalisation and artificial intelligence
are increasingly intertwined with the world of work. However, the crucial place of employee
representatives in guaranteeing decent working conditions is not being lost. The participation
of employee representatives not only in collective bargaining, but in the wider exercise of

participatory rights, remains a constant challenge for the trade union movement.!

The aim of the study is to identify opportunities for the involvement of employees or their
representatives in resolving issues in collective bargaining. The most common way for
employees to get involved is by submitting suggestions to union representatives, attending
meetings of union representatives in person, and expressing their opinions through polls or

surveys.

Modern trends in the labour market and the focus of the study condition the expected
outcomes, but also the procedures and steps that lead to the fulfiiment of the objectives. The
study does not aim to create a complete summary material containing a range of quantitative
and statistical evaluations and results, but rather aims to describe the legal possibilities of the
announced way of communication and implementation of participatory rights, including in
the internal dimension of social dialogue. Representing the interests of workers is a critical
issue for an effective labour market. The study therefore includes a broader description of the
basic parameters of participatory rights (both their definition and structure, and the actual
conditions for conducting social dialogue, collective bargaining and concluding a collective

agreement), and where it can be expected and considered significant, comments and de lege

1 Viz napt. HORECKY, Jan. Manudl pro management dat a algoritmi. Praha: CMKOS. 2022. s. 1
8
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ferenda proposals so that the desired requirement of effective negotiations in the new and

modern contactless and digital age is met.

The text deals with the status and roles of social partners, the internal organisational structure
and the expected forms of cooperation and management of collective bargaining and
collective agreements. The ambition of the compiler was not to present an economic study
presenting statistical and economic data (here the space is left for further analyses within the
project), but rather to point out the importance of collective bargaining, social dialogue and
social partnership as a basic tool for achieving fair working conditions, even in the reality of
the digital world, remote work performance and the gradual abandonment of the physically

group-integrated form of work performance.

The study looks at social dialogue and collective bargaining through the lens of the legal
guarantee of the access of employee representatives to the standardization of working
conditions and the representation of employee interests. Trade unions play an important role
in ensuring decent and dignified working conditions. They need to cope with emerging trends

in order to fulfil their role effectively.?

The status of employees changes over time. Similarly, the perception of the nature of the
contractual relationships under which dependent work is performed (and the question of the
extent to which one can speak of a typical employee needs to be addressed, see the
discussions conducted towards platform workers). In relation to the understanding of the
subjects of labour law, the perception of the position of employee representatives, the
importance of social dialogue and the functionality of collective bargaining are evolving. On
the one hand, the degree of individualization of social relations and the extent of autonomy
of the will target individuality (i.e., the employees, who take care of their own affairs in the
best possible way), but at the same time it also opens up a great deal of space for the exercise

of participatory rights and the activity of employee representatives. The following text will

2 EPSU, How Trade Unions Can Use Collective Bargaining to Uphol and Improve Working Conditions in the Context
of the Digital Transformation of Public Services. Report on the conferecene. Berlin, 2018.
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point to the growing perceived importance of collective bargaining as a basic tool for
standardizing the working conditions of employees, as well as to the evolution in the
perception of the definition of an employee and the extension of collective bargaining
possibilities to some self-employed persons precisely in connection with the change in the
nature of the activity and especially the introduction of new modern trends. All this is in
connection with the consideration of the possibilities of effective implementation of

participatory rights by individual employees and employee representatives.

Labour law, as well as its integral part - collective labour law - evolves over time and must
reflect changing social demands. However, in promoting social dialogue and collective
bargaining as a central tool for the harmonious achievement of fair pay and decent working
conditions, there are practical problems and challenges to be faced in maximizing the
potential of collective bargaining. This is the case, for example, in connection with the solution
of the definition of the scope of collective agreements (the circle of persons to whom they
apply and whose conditions of work they regulate), or obstacles to effective collective
bargaining in connection with the legal failure to address the situation of plurality of trade
unions, etc., changing forms of communication and an expanded circle of potential

addressees.

The present study, reflecting the assignment, deals with the evaluation of the above aspects
and offers not only a brief description of the situations mentioned, but also outlines possible

solutions.

In any case, it can be concluded that the reflection on the ways of not only internal
communication and the possibility of effective exercise of participatory rights, as well as the
reflection on the role of social partners and their position in collective bargaining and ensuring

fair working conditions, are and will be topical and deserve attention from the legislator.?

3 The text of the study conceptually builds on and expands the previously elaborated issues of the Role of
Collective Bargaining in Ensuring Working Conditions including Fair Remuneration for Work (ASO 2021) and the
Role of Social Partners in Establishing Fair Working Conditions including Minimum Wages through Collective
Bargaining and Collective Agreements (2023).

10
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However, the basic reason why individuals take on the status of employee is simple - it is to
raise funds to cover costs on living. The labour market is undergoing constant evolution.
Labour demand and supply rates vary in sinusoids over time. At times, labour demand prevails
(e.g., following the post-COVID period in the tertiary food service sector when employee
shortages emerge), and at other times labour supply prevails. The employment or
employability rate of people of working age varies from stage to stage. The shape of the labour
market determines the shape of one's own working conditions. The labour market is a market
like any other. The significance of the labour market lies in the distinct and special commodity
(although it must be admitted that the International Labour Organization, for example, has
long insisted that labour is not a commodity) of which the human being is the fundamental
carrier. The regulation of the conditions for the performance of dependent work, as a special
subject of social relations, results from a number of labour law norms and is influenced by the
basic supporting ideas of the entire labour law, primarily its functions - the protective function

and, where appropriate, the organizational function.

The protective function of labour law aims precisely with regard to the special aspect of labour
law - the carrier of the commodity and the performer of dependent work - at the employee,
as a natural person to ensure decent working conditions (e.g., fair wages), opportunities to
reconcile family and working life and respect for the special nature of the carrier of the subject
matter of regulation. The description seems rather complex, but the opposite is true. The
labour market and the labour sector in general cannot be imagined without people -
employees. People are an integral part of the labour market, without which the labour market
could not function. However, as technology, the socio-economic situation (e.g., the impact of
the COVID-19 pandemic) and the associated demands of employers evolve, the labour market
itself is logically evolving. Labour law must respond optimally to developments so that the
changing interests of the parties to the legal relationship (employees and employers) are
sufficiently protected. The essence of mutual cooperation between the social partners, but
also of the mutual relationship between the employee and the employer, has been, is and will

be a good level of communication, which constitutes the basic point of social dialogue, and

11
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which extremely influences the personal framework of social dialogue (i.e., the ability of the
parties to understand each other determined by the individual participants and their

character traits).

The current social developments, including the consequences of the COVID-19 pandemic or
the war conflict in Ukraine, and the mobility of the Ukrainian workforce bring with them a
number of challenges to which the labour market must respond. However, a response cannot
be expected only from the legislator. Trade unions and social dialogue and collective
bargaining also play an important role. In collective agreements, trade unions should strive to
ensure that social protection of employees is guaranteed, e.g., by using these calls to ensure
that the maximum benefit for employees is drawn from them.? One of the major challenges
in terms of the focus of the study is the ability and possibilities of communication between
trade unions and employees to fulfil the prerequisite of successful achievement of decent
working conditions to the maximum extent possible. It is not only a matter of linguistic
understanding, but also of being able to transfer and explain specific patterns of behaviour
typical of the region, and finally of finding appropriate ways of reflecting not only the nature
of the activity itself, but also the technical parameters and resources available to the

participants in industrial relations and social dialogue.

Collective bargaining and collective agreements should reflect workers' demands and

guarantee fair working conditions, including minimum and decent wages.

Social partnership and social dialogue, or its integral executive component in the form of
collective bargaining, are essential tools for achieving fair working conditions and decent and
dignified work in the modern world of work. The role of collective bargaining is growing.
Although collective labour relations are among the original relations already at the creation

of the labour law itself (collective regulation of working conditions with the cooperation of

4 HORECKY. Jan. Nové trendy podporujici roli a vyznam kolektivniho vyjednavani - Role kolektivniho vyjednavani
v dobé rostouci digitalizace prace. Odbornd studie. Pravni institut. 2020. s. 6. Dostupné z:
https://ipodpora.odbory.info/soubory/uploads/Nov%C3%A9_trendy_podporuj%C3%ADc%C3%AD_roli_a_v.pdf
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employee representatives, which has been present in the Czech environment in various
variations practically all the time since the delimitation of the labour law sector - e.g. in the
form of works councils introduced in 1945°, and although they also appeared as an integral
and determining component of employment and economic relations during the socialist era
(the Revolutionary Trade Union Movement participated in the creation of the economic plan,
etc.), they have become particularly important in the present context of respect for the
economic and social model of the European Union. The social model of the European Union
is an integral part of the European labour market and the economic market of the individual
Member States. It expresses consideration and support for the employee factor (the person
of the employee), the dignity of work and appropriate working conditions, all while
maintaining the efficiency of the implementation of work activities. The exercise of

participatory rights is one of the essential preconditions for a functioning social model.

The distinctive features of the European Social Model clearly emphasise the right of workers,
whatever the form, type, and actual form of employment, to effective representation of their
interests and to communication rights in all their forms. The result is to ensure an equal and
just society, end poverty and low wages, guarantee basic human rights, provide basic services
and an income that enables decent living conditions. The means to achieve the objective are,
for example, fundamental social rights, including the right to freely form employee
representatives, the right to strike or protection against termination of employment. Social
protection and social dialogue, with the right to conclude collective agreements through
legally and statutorily recognised channels, as well as the regulation of basic working

conditions and occupational health and safety, working time or leave, are its central themes.®

Employee participation in the corporate agenda is becoming an important part of creating a

fair European social and working environment.

v

5 Dekret presidenta republiky & 104/1945 Sb., o zavodnich a podnikovych raddch. Dostupné z:
https://www.zakonyprolidi.cz/cs/1945-104
8 ETUC, The European Social Model [2007]. [online]. Dostupné z: http://www.etuc.org/a/2771
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Social dialogue and collective bargaining are influenced by both internal and external factors.
External factors that are relevant for achieving positive results of social dialogue and collective
bargaining include, with regard to the focus of the study, e.g., the extent of employee
representatives who are entitled to collective bargaining, as well as the extent to which parties
can exercise their autonomy in negotiating appropriate working conditions (the possibility of
deviating from the primary parameters of working conditions set by law and legislation). The
modern demands of the work (the effects of digitalization and robotization of work) are also
an important aspect, as is the potential of the membership base and the extent to which
coalition law is applied. The internal factor is based on the applicability and reflection of
external factors. The essential component must be seen in the possibilities of communication,
since the parameters for its effective implementation can be determined by external
influences (e.g., plurality of employee representatives or existing legal norms and defined
space for communication), as well as internal influences, such as the organizational setup of
information exchange, the ability to exercise legally guaranteed participatory rights and the
competence of empathy and mutual understanding. Setting up internal communication
processes is an important prerequisite for effective representation opportunities. Employee
representatives must ensure that functional procedures are in place, for example, when
voting on changes to working conditions, discussing collective adjustments to working hours,
or the possibility of dealing with employee complaints and then addressing their grievances

with the employer.

The study focuses on the possibilities of involving employees and their representatives in
resolving issues within collective bargaining and actual involvement in decision-making
processes or the organisational agenda, which in its complexity corresponds to the conditions

for an effective and fair social dialogue.

Collective bargaining, by its nature, is an essential legal tool to achieve improved fair working
conditions, including wage. Collective bargaining should result in a state of social
reconciliation under conditions of socio-economic optimum. Collective agreements will bring

more social security for employees (in particular the guarantee of a decent wage) and a less

14
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conflict-ridden environment for employers (satisfied employees). Collective agreements also

contain rules for mutual communication.

Promoting collective bargaining in the future must be a fundamental policy of nation states
not only at European (global) level but also within their own national labour markets. Social
partnership is one of the central motives for the possibility of achieving fair working conditions
or decent pay. Setting rules for effective communication is an essential requirement for
successful social dialogue. Employee representatives routinely set central objectives in their
programmes that aim specifically to ensure fair working conditions. It is no different in the
case of the Association of Independent Trade Unions or the largest trade union headquarters
in the Czech Republic, the Czech-Moravian Confederation of Trade Unions (CMCTU). In its
programme, it directly sets itself the task of preventing the adoption of laws that would allow
the dismissal of employees from their jobs without giving a statutory reason, or direct and
indirect discrimination or targeting of employees and workers regardless of their real status
(see, for example, the reflection of self-employed persons without employees and platform
employees). It also emphasises the consistent implementation of the European social
partners' agreements on combating harassment or the exposure of employees to
psychological or physical violence and stress at work or the general impact of digitalisation.
CMCTU will respond to the challenges and impacts of economic changes related to
restructuring, and to the renewal of the economy in the post-contraction period, the
development of the green economy and new information and communication technologies
(digitalization, robotization, artificial intelligence, etc.), which lead to the emergence and use
of new forms of work. Trade unions will have to respond adequately to the negative impacts
of this new agenda on the labour market, working conditions, social dialogue, and the
sustainability of social systems, and will therefore demand that the government adopt an
appropriate strategy to minimise these negative impacts and come up with their own

proposals and solutions.”

7 Program CMKOS na obdobi 2023-2026, s. 140
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1.1 New conditions for collective bargaining - digitalization
The enforceability of workers' rights and the means of claiming them, as well as the means of
establishing harmonious, fair, and decent working conditions, are closely related to the form
of social dialogue in the context of a changing environment. In conducting social dialogue, the
social partners must respond to new challenges that affect not only the scope of the
discussions but also the effectiveness of collective bargaining. Modern developments in
society and the economic market also affect the area of labour law and the working conditions
of employees. Modern processes and technology bring new demands on both employees and
employers. Both parties to the contractual relationship must jointly seek ways to adapt to
technical and technological developments. Digitalization also poses challenges for collective
bargaining itself. As seen during the restrictions of the COVID-19 pandemic, the social partners
were faced with the new reality of changing the form of social dialogue. From one day to the
next, face-to-face physical contact has turned into virtual, remote, online contact. The
digitalization of work is thus reflected not only in the changed demands of employees, but

also in the shape and form of collective bargaining.

Social dialogue and collective bargaining cannot remain immune to changes. If collective
bargaining and social dialogue is an important and integral part of the labour market, if it is
one of the basic approaches to shaping working conditions, it must move with the times.
Collective labour relations must reflect the new requirements and opportunities brought
about by digitalization and the overall industrial revolution 0.4. In relation to the potential of
collective bargaining as a tool for achieving fair working conditions, including decent and fair
wages, it is necessary to consider the factors that influence and condition the social dialogue

and collective bargaining process itself.

The modern world of work, under the influence of digitalization and robotization of activities,
provides a new and broad space for the exercise of participatory rights. Employers, as well as
employee representatives, must reflect and respect the new trends in social dialogue. The
impacts of digitalization are subsequently becoming a policy driver for both employers (and

their representatives) and the trade union movement. In the national environment, the
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central representatives of employees - the Association of Independent Trade Unions, and
above all the Czech-Moravian Confederation of Trade Unions, which reflects the new
challenges associated with digitalization and robotization in its activities both at the national
level within the Council for Economic and Social Agreement - Tripartite, and through its active
inclusion in the structures of the supranational employee representative - the European Trade
Union Confederation.® In the programme of the Czech-Moravian Confederation of Trade
Unions, the accentuation of the effects and impacts of digitalization is an important part of

the programme.

Digitalization and new forms of work bring both positives and negatives. As their findings from
the International Labour Organization show, it appears that while modern forms of work and
the use of new and modern communication technologies, for example in the context of
balancing work and family life, bring a number of positives. However, at the same time, they
lead to a blurring of the separation and boundaries between work and personal life.° Here is
an opportunity for social dialogue and the trade union movement to make its activities more
attractive, grow membership and increase the mandate of expression in strengthening fair
working conditions. The subject of consideration (see below) becomes the provision of
working conditions for platform employees as well as for employees mainly using remote

communication possibilities.

Employees' perceptions of the results of employee representatives' activities play a significant
role in addressing the issues of the relationship between collective bargaining, the
digitalization and robotization of work, the level of the membership base, the activities of

trade unions and the achievement of fair working conditions. Reflecting the changing

8 National Trade Union Organizations (Listo of Members Oraganizations). [online]. etuc.org [cit. 2021-25-05.
Dostupné z: https://www.etuc.org/en/national-trade-union-confederations-list-member-organisations

91LO. Executive summary. Working anytime, anywhere: The effects on the world of work. [online]. ilo.org [cit.
2021-28-05. Dostupné z: https://www.ilo.org/wcmsp5/groups/public/---dgreports/---dcomm/---
publ/documents/publication/wcms 544151.pdf
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conditions of the labour market due to digitalization and robotization is considered an

important area of trade union activity by the majority of employees.

Figure: The role of trade unions in the age of digitalization and robotization'°

Povazujete reSeni dopadd digitalizace a robotizace za ddlezitou oblast
zajmu odborovych organizaci?

Z jakého duvodu nepovaZzujete toto
téma za dulezZite?

37% Téma se mé netyka

Odborové organizace
nemaji prostiedky k
feseni téchto dopadl

21% Dopady jsou
vyhradné pozitivni
31% Jing

The figure shows the level of attention given to the impact of digitalization and robotics as an
important area of concern for trade unions. In the vast majority of cases (78%), the topic is
considered important and should be addressed by trade unions. 14% of respondents do not
know whether addressing impacts should be the responsibility of trade unions and 8% say it
should not. As part of the survey, these respondents were asked why they thought this topic
should not be an important part of the activities of industry organizations. The most frequent
responses were that the topic of digitalization and robotization does not concern them (37%),
that trade unions do not have the means to deal with these impacts (37%), or that they believe

the impacts of these changes are only positive (21%).

10 HUSARIKOVA, Ludmila. NESRSTOVA, Markéta. Role a vyznam kolektivniho vyjednavani v dobé 4. priimyslové
revoluce. TREXIMA. 2020. s. 8. Dostupné z:
https://ipodpora.odbory.info/soubory/uploads/ASO_pr%C5%AFzkum_Role_a_v%C3%BDznam_KV.pdf
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The role of the social partners in addressing the impact of digitalization and robotization of
work is manifested in a broader context. First of all, it is possible to trace analytical work by
which workers' representatives try not only to identify possible threats, but also to offer
solutions and set out the main points that should lead to decent and fair working conditions.
For example, if we are talking about the impact of digitalization towards reducing the physical
performance of work directly at the workplace and moving towards more flexible ways of
working, e.g., working from home or from any location (just in conjunction with the use of
modern communication technologies), we can mention the challenges associated with
telework. In the social dialogue environment, social partners should take into account
important elements and initiatives when addressing the conditions for teleworking that will
lead to a socially responsible transition to more flexible forms of work. It is fundamental that
the right to associate and form trade unions, as well as the right to collective bargaining,
cannot be denied to employees (or their representatives) on the sole ground that they are not
performing their work in normal conditions, but through remote communication or in a digital

environment.

Social partners must therefore feel and reflect their role in the changing labour market

conditions.

1.2 A condition for effective social dialogue - (not only digital) education
In countries with a well-developed and functional social dialogue, communication between
the social partners is one of the fundamental ways to deal effectively with the consequences
of digitalization and other challenges. Modern trends do not only concern the requirements
to change the nature of the social partners (i.e., to move to a virtual - online form of
cooperation; or to reflect the consequences of crises). A crucial agenda that the social partners
should address in order to promote effective collective bargaining is undoubtedly the area of
education. Information, knowledge, and education in general support the effectiveness of
employee representation, not only because of the awareness of the employer, but also of the
employee representatives and the employees themselves. The social partners play an

important role in setting rules and objectives. They are important, for example, in identifying
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areas where retraining, reteaching, and increasing the share of education and skills in handling
new technologies should be the primary focus without losing their position and relevance in
the labour market and society.? Collective bargaining can also be used in the context of
preventing unemployment. In relation to retraining and its impact on collective bargaining, it
can be deduced that this is an important factor that should not be taken lightly by conscious
social partners, quite the contrary. The question of retraining does not have to be answered
only in terms of the fulfilment of active employment policy in relation to unemployed persons.
On the contrary. The changing trend of the labour market (especially in the wake of
digitalization) has negative consequences for trade union association and consequently for
the strength of trade unions (see the relevant chapter on trade union density). When an
employee loses his or her job, it is common to resign from the trade union or to cancel
membership in the trade union, since the trade union itself links membership in its

constitution to the duration of the employment relationship with the employer.

The promotion and effectiveness of collective bargaining depends on the information and
education not only of the social partners, but above all of the individuals concerned. The social
partners' objectives of promoting more effective collective bargaining should therefore
certainly include raising employee awareness, education in general and, where appropriate,
the deepening and improvement of skills (which will lead to the permanence of employment
relationships and thus union membership). The reflection of modern and situationally
appropriate ways of communication and transfer of information to employees significantly

determines the level of effect achieved by the use of participatory rights.

The agenda of raising the educational attainment of individuals in the labour market in the
contemporary world of work is one of the central tools to establish a culture of the world of

work?!3, and thus also to promote the relevance and effectiveness of social dialogue.

12 OECD. Going Digital in Sweden_OECD Rewiews of Digital Transfortmation. [online]. oecd.org [cit. 2023-28-04].
Dostupné z: https://www.oecd.org/sweden/going-digital-in-sweden.pdf

13 SVEC. Marek, Kultura sveta prdce formy vykonu zdvislej prdce. FES: Bratislava, 2013. 75 s. ISBN 978-80-89149-
27-8.
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The increased interest in employee training is also related to changing labour market
conditions. Robotization and digitalization of work is bringing more and more new challenges
to the world of employment law. It is necessary to learn modern procedures, adapt to
automation or, in connection with the increased level of robotization, to learn new working

procedures, without which robotization would not have the necessary effect.

If digitalization and robotics affect jobs directly in relation to the introduction of new devices
and processes, then the related relationships are also indirectly affected. Among other things,
collective labour relations. The use of artificial intelligence and ChatGPT in the collective
bargaining process and in the exercise of individual workers' rights is becoming an interesting
element. Physical presence is replaced by remote communication and, in addition, by
automated responses to stimuli structured by artificial intelligence. A very important
competency for employees (and others) in the future will be the ability to formulate the
question appropriately so that the ChatGPT Al provides the most appropriate answer to the

question.

The same argument applies to the correlation between retraining (the deepening or upgrading
of skills both during and outside the employment relationship) and collective bargaining.
Education is an important factor for employment. Indirectly also for the level and

effectiveness of collective bargaining.

The attractiveness of trade union organization in relation to the ability to bargain collectively
and achieve fair working conditions must also reflect the demands of potential members in
the context of responses to digitalization, robotics, and technological change in the labour
market. Employees' and labour market stakeholders' perceptions of the activities and benefits
of trade union activity in relation to training and reflecting the changing labour market
requirements vary. However, the survey shows that a large proportion of potential and actual
union members and employees are aware of the interdependence with the union's work on

training and consider it important.
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In addressing and setting out the objectives of strengthening the role of social dialogue and
collective bargaining, the link between contemporary developments and the needs of the
labour market, as well as those of employers and employees, must be perceived. Responses
to the digitalization and robotization of work in relation to the promotion of fair working
conditions are also hidden in the recognition of the importance of the training aspect as one
of the basic requirements in collective bargaining. When considering whether education is
sufficiently emphasized for trade union activity, the results of the questionnaire surveys
should be seen, which show that education becomes a subject of social dialogue at about 50%
of the possible level. According to the IPP results, about a third of collective agreements in
the business sector (34%) and 61% of collective agreements in the public service and
administration address the professional development of employees. However, only a small
number of collective agreements (2% in the business sector and 4% in the public service and

administration) deal with specific programmes with the number of employees concerned.

Figure: Satisfaction with the content of collective bargaining in education'*

Vénuje se dle Vaseho nazoru kolektivni vyjednavani nasledujicimu
tématu dostatecne?

Podpora dalsiho vzdéelavani a ziskavani novych NE 25% ANO 47%
dovednosti

The attributes of education are essential to the goals of collective bargaining. The perceived
inclusion of the education agenda (as a response to changing labour trends) by the social
partners in the content of collective agreements and social dialogue co-determines the

attractiveness of unionisation and, as a result, the potential strength of social dialogue. The

14 HUSARIKOVA, Ludmila. NESRSTOVA, Markéta. Role a vyznam kolektivniho vyjednavani v dobé 4. pramyslové
revoluce. TREXIMA. 2020. s. 15.

23



. =g e
e 2 X -
c e
o - Z o
¢ - T o
o = == o

-—f

°

challenge of strengthening trade union membership and increasing the importance of social

dialogue is to address the subjective assessments of those affected in the labour market.

Figure: Satisfaction with collective bargaining support for further education by age, type of

occupation and sector®®

PODPORA DALSIHO VZDELAVANI
A ZISKAVANI NOVYCH DOVEDNOSTI

30-39 let ANO 57% nevim 27%
40_49 let ANO 39% nevim 29%
50_59 let ANO 49% nevim 27%
nad 60 let ANO 56% nevim 16%
dusevni pracovnik ANO 48% nevim 29%
manualni pracovnik ANO 46% nevim 20%
zemédélstvi ANO 43% nevim 30%
pramysl a stavebnictvi ANO 43% nevim 20%
sluzby ANO 49% nevim 32%

Vék

Typ
profese

Odvétvi

The role of the social partners, as can be seen from the above, in collective bargaining and
achieving decent working conditions and fair pay is affected by the new context in which social
dialogue is conducted. Not only the impact of crises (whether the COVID-19 pandemic or the
war in Ukraine), but also modern trends related to forms of work and the conduct of social
dialogue present challenges that the social partners need to reflect and prepare for in order

to have an effective social dialogue.

15 Tamtéy, s. 16.
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The inclusion of provisions in collective agreements that explicitly and clearly set out the
conditions for employees and their representatives for possible further personal and
individual development, for example in the context of skills in the digital world, should now

be an indisputable fact.

2 Definition of basic terms

The study aims to debate issues related to social dialogue and the exercise of employees'
participatory rights. The issue of the status of social partners, collective bargaining, the
possibility of exercising participatory rights, resolving the range of addressees of the impact
of collective bargaining, and setting up frameworks for social dialogue and communication
within the internal organisational structure and externally. For further interpretation, it is
therefore important to define the basic concepts - also in a broader context - that the text of

the study then deals with and that are the subject of the analytical focus.

2.1 Social dialogue
Social dialogue, or understanding of the content of the term, has no legal definition in the
Czech Republic (it is not defined terminologically in any of the legal regulations). What is
certain is that the terms social dialogue and collective bargaining cannot be confused.
Collective bargaining is a somewhat narrower concept than social dialogue itself. While social
dialogue can be understood as any negotiation between employee representatives and the
employer on all issues related to work (and social issues - e.g., in the case of reconciliation of
family and work life linked to the provision of a number of benefits, such as employee
kindergarten, subsidized meals for family members, or recreational allowances, etc.),
collective bargaining already has its own definition, as it is a formalized process of social

dialogue aimed at concluding a collective agreement.
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Social dialogue can also be broadly defined, for example, as “bargaining, consultations, joint
actions, discussions and information sharing between employers and employees”®. A well-
functioning social dialogue is a key tool for shaping working conditions, involving a range of
different actors at different levels. It strikes a balance between the interests of workers and

employers and contributes to economic competitiveness and social cohesion.

At the national level, social dialogue is based on the right of all employees to join trade unions,
or to elect, establish and become a member of one of the forms of employee representatives
provided for by law'’. At the supranational level, social dialogue is primarily understood as
the negotiations of the European social partners with the aim of regulating the social rights
and working conditions of employees within the European economic market. Social dialogue
is an essential element of the European social model. It enables the social partners
(management and workers' representatives) to actively contribute to the development of
European social and employment policy, including through agreements, and derives its legal
basis from the wording of Articles 151 to 156 of the Treaty on the Functioning of the European

Union.

Trade unions are the primary representative of employees, which participates in shaping the
working conditions of the employer's employees through social dialogue and collective
bargaining. A trade union has a number of powers to conduct social dialogue, as well as to
carry out the actual activities of a trade union at the employer. The differentiation of the scope
of trade union rights will vary with respect to the levels at which, and the activities of which,
a trade union can carry out social dialogue (e.g., the enterprise level, where collective
agreements are concluded at the enterprise level; sectoral social dialogue, where collective
agreements of a higher level are concluded, in some cases with extended scope; national

social dialogue, conducted in the Council for Economic and Social Agreements, with an impact

6 EUROFOND. Socidlni dialog. [online]. eurofoun.europa.eu [cit. 2023-16-06]. Dostupné z:
https://www.eurofound.europa.eu/cs/topic/social-dialogue

7 HORECKY, Jan. STRANSKY, Jaroslav. Socidini dialog a jeho tcastnici. In JUDr. Dana Hrabcova, Ph.D. Sbornik
prispévkl z mezindrodni védecké konference Pracovni pravo 2011 na téma Socidlni dialog. 1. vydani. Brno:
Masarykova univerzita, 2011.
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on working conditions throughout the Czech Republic, e.g., setting the level of the minimum

wage).

2.2 Participatory rights
Participatory rights are a set of rights of employees or employee representatives that are
aimed at the implementation of opinions, interests, and ideas of employees towards the
employer. The scope and range of participatory rights are regulated by legislation (in
particular the Labour Code), which presupposes that the employee himself is sufficient for
communication with the employee. At the same time, however, the participatory rights of

individual employees can be transferred to employee representatives (typically a trade union).

The basic establishment of participatory rights in the Czech Republicis based on the provisions
of Section 276 of the Labour Code. Here, we can look for an answer to the basic question
posed in the introduction of the study, which was directed to the possibilities of exercising the
right to information and consultation, or the possibilities of getting into the process, and

whether such a right is granted to employees at all.

Employees in a basic employment relationship (employment relationship and legal
relationships based on an agreement to perform work and an agreement to perform work
outside the employment relationship) have the right to information and consultation.
Information and consultation are typical examples of participatory rights, even in a

harmonised labour market.8

In terms of the objectives of the study, the main focus in practice should be on further
specification of how the right to information and consultation can actually be exercised. While
the general framework is provided for in the Czech legal order, it leaves sufficient room for

the social partners, both externally and within their internal structure, to adopt autonomous

18 Directive 2002/14/EC of the European Parliament and of the Council of 11 March 2002 establishing a general
framework for informing and consulting employees in the European Community. [online]. Eur-Lex. Dostupné z:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=cellar%3Af2bc5eea-9cc4-4f56-889d-3cc4c5ee59274#
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measures and procedures that will make the possibilities of access and exchange of

information more effective.

The Labour Code leaves wide scope for the autonomous exercise of participatory rights.

The employer is obliged to inform and negotiate with employees directly if the employer does
not have a trade union, works council or occupational safety and health representative
("employee representatives"). If the employer has more than one employee representative,
the employer shall be obliged to fulfil the obligations towards all employee representatives
unless they agree between themselves and the employer on another way of cooperation.
Information and consultation of employees shall be at a level appropriate to the subject
matter of the negotiations, taking into account the authority and competence of the

employee representatives and the level of management.

In the context of the objectives of the study, the basic roles of active employee representatives
at the employer include setting the conditions for mutual communication and the ways in
which it will take place. The Labour Code obliges the employer to provide information of a
certain quality (i.e., with regard to the level of management). In practice, however, there is a
misunderstanding about the level and quality of information provided. The ideal means of
setting the terms of mutual communication, whether in the digital age or in an established
physical form, is the collective agreement (see below). The parties may set out in the collective
agreement more precisely how information is to be communicated, at which levels and in
which bodies employee representatives are to be represented, at what intervals information
is to be exchanged, and so on. The collective agreement may also establish more detailed rules
for the technical provision of the actual exercise of participatory rights, as the employer has a
legal obligation to participate in the possibility of fulfilling the basic obligations of employee

representatives.

The basic tool for setting up an effective use of participatory rights is the collective agreement.

The methods, scope, and form of the implementation of participatory rights correspond to

the level of competence of the social partners and employee representatives in particular.
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Following on from the previous section, which dealt with education as one of the basic
parameters of quality social dialogue, it can be stressed that competence and capacity
building are currently among the most important factors to focus on when negotiating the
content of collective agreements, and which have a positive impact on the quality of social

dialogue.®®

The range of information that employers provide, and are supposed to provide, to employee
representatives can vary quite a bit between a general quality to a specific, particular quality.
The announced differentiation of the quality of information is then also the basis for its actual
transmission to employee representatives, or the possibility of further informing employees
as such. In particular, the category of confidential information must also be reflected and
accepted by the employee representatives in terms of further handling. Confidential
information means information the disclosure of which may jeopardise or damage the
employer's business or violate the legitimate interests of the employer or employees.
Information that the employer is obliged to disclose, discuss or publish in accordance with the
legal regulations (if a certain legal norm requires the employer to do so, e.g., information on
salaries cannot be kept secret - e.g., information on salaries of employees paid from public
funds is provided in principle pursuant to Section 8b of Act No.106/1999 Sb., on free access
to information. The obliged entity shall not provide information on the salary of an employee
provided from public funds (Section 8b of Act No.106/1999 Sb., on free access to information)
only exceptionally, if this person participates only indirectly and in an insignificant way in the
substance of the obliged entity's own activities and at the same time no specific doubts arise
as to whether public funds are spent economically in connection with the remuneration of
this person.?® The employer is not obliged to provide or discuss information about facts

protected under special legal regulations. Members of the trade union, the works council and

1% EUROFOUND (2020), Capacity building for effective social dialogue in the European Union, Publications Office
of the European Union, Luxembourg. Dostupné z:
https://www.eurofound.europa.eu/publications/report/2020/capacity-building-for-effective-social-dialogue-
in-the-european-union

20 Rozsudek Nejvyssiho spravniho soudu ze dne 22. Fijna 2014, sp. zn. 8 As 55P/2012-62.

29



- PRAVNI ¢ ¢«
I NSTITUT -

the occupational health and safety representative are obliged to maintain the confidentiality
of information that has been expressly provided to them in confidence. This obligation shall
continue even after they have left office. The same rules apply to experts brought in by

employee representatives.

If the employer requires confidentiality of information that has been disclosed as confidential,
employee representatives may seek a court determination that the information has been
designated as confidential without reasonable cause. If the employer fails to provide the
information, the employees' representatives can ask the court to rule that the employer is

obliged to provide the information.

The set-up of the internal and external communication platform should be appropriate to the
employer's circumstances so that the legal obligation of both the employer and the employee
representatives to pass on information to the employees is met. Employee representatives (in
light of the above) cannot bring to public attention all the information they hold, but
consideration must be given to its appropriate use and compliance with the statutory
provisions. It is common for information to be conveyed in summary form, i.e., conclusions
and basic ideas. Employee representatives are required to inform employees at all workplaces
in an appropriate manner about their activities and the content and conclusions of the
information and discussion with the employer. Also, the setting of the internal information
organisational structure can and should be the content of the collective agreement or mutual
agreement between the employer and the employees' representatives in order to ensure a
smooth transfer of information and to eliminate possible conflicts regarding

misunderstandings of the mutual position and obligations of the social partners.

The employer has a duty to cooperate closely with the trade union and other employee
representatives. The provision of information cannot be prevented by simple references to an
assessment of its nature as a business secret, etc. Employee representatives are entitled to

judicial protection to request information.
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Negotiations between the employer and the trade union and other employee representatives can
also be triggered by complaints from individual employees against the employer in relation to
working conditions. The employer is obliged to discuss with the employee or, at the employee's
request, with the trade union or works council or the representative for occupational safety and
health at work a complaint from an employee about the exercise of rights and obligations arising
from labour relations. Again, the appropriate procedure for dealing with employee grievances can

be set out in an agreement with the trade union and the employer, or in a collective agreement.

Participatory rights can be exercised through employee representatives. However, from the
point of view of the applicability of the broadest scope of protection, it is advisable to choose
the trade union organisation which, under the conditions of the Czech Republic, has the
broadest powers and specific status, especially with regard to the possibility of collective

bargaining.

In the Czech context, the trade union represents the central representative of employees in
social dialogue. Social dialogue may be understood as all negotiations between an employer,
a group of employers or one or more employers' organisations on the one hand and one or
more organisations on the other, the purpose of which is to determine the terms and
conditions of employment, to regulate relations between employers and workers or to
regulate relations between employers and their organisations and one or more workers'
organisations. A central element of social dialogue is therefore the ability to communicate,

transmit, receive, and evaluate information.

The basic definition of social dialogue also defines the basic rights of a trade union (i.e., the

range of participatory rights). A trade union has, first of all, the right to

- information,
- discussion,
- co-decision and

- checking the working conditions of the employer.
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The specific right of a trade union, which belongs only to it and to no other employee

representative, is the right to collective bargaining and to conclude a collective agreement.

2.2.1 Right to information
The right to information is a fundamental right of a trade union. Information means the
provision of the necessary data from which the status of the fact to be notified can be clearly
established or, where appropriate, an opinion can be taken on it. The employer must provide
the information in sufficient time and in a suitable manner to enable the employees to
consider it or prepare for the discussion and express their views before the measure is

implemented.

A fundamental prerequisite for the fulfilment of the right to information is a functioning social
dialogue and a real ability to transmit information in the required quality and scope. Neither
the Labour Code nor other legal regulations directly define what the formal aspect of
communication should look like. This opens up a crucial space for negotiation by the trade
union, which can specify the conditions for the provision of information, its scope, quality,
frequency of repetition, etc. in informal relations with the employer, as well as in the content
of the collective agreement. The rules negotiated in the collective agreement will
subsequently become binding for both parties, will be predictable for the parties and will
clearly contribute to the cultivation of social dialogue and to increasing the level of positive

perception of trade union officials.

Employees (trade unions) have the right to request additional information and explanations
before taking action. Employees (trade unions) also have the right to request a face-to-face
meeting with the employer at the appropriate level of management according to the nature
of the case. The employer, employees and employee representatives are obliged to cooperate

and act in accordance with their legitimate interests.

A trade union is entitled to information in two forms. The trade union has the right to
information on individual employee issues (delegated right to information). Employees may

elect employee representatives to exercise their right to information. If it does so, the
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employer is obliged to fulfil the information obligation (which it must otherwise fulfil towards

individual employees) towards the trade union as the employees' representative.

Trade unions exercise the right to information on behalf of employees in a number of areas.

The employer is obliged to inform the employee through the trade union of

the economic and financial situation of the employer and its likely development,

the employer's activities, their likely development, their environmental consequences, and its
environmental measures,

the legal status of the employer and its changes, the internal organisation and the person
authorised to act for the employer in employment relations, the predominant activity of the
employer as indicated by the Classification of Economic Activities code and the changes in the
employer's subject of activity,

basic issues of working conditions and their changes,

matters to the extent necessary to comply with the duty to consult,

measures taken by the employer to ensure equal treatment of male and female employees and
to prevent discrimination,

the offer of vacancies of indefinite duration that would be suitable for the further placement of
employees working for the employer under a fixed-term contract,

health and safety at work.

matters within the scope of the agreement establishing the European Works Council or other

agreed procedure for information and consultation at transnational level.

In addition to the right to information that the trade union draws on behalf of the employees,
the trade union is also entitled to information specifically intended only for it (no other
employee representative), e.g., information on the development of wages and salaries, their

components, etc.
The Labour Code guarantees a trade union the right to information about

the development of wages or salaries, the average wage or salary and its individual components,

including a breakdown by occupational group, unless otherwise agreed,
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b) matters that the employer is obliged to inform individual employees about (see above)

In addition to the directly defined rights to information, the trade union is entitled, for
example, to information on newly created jobs within deadlines agreed with the trade union

in advance.

2.2.2 Right to discussion
Similar to the right to information, the right to discussion, i.e., the exchange of views with the
aim of reaching consensus and maintaining social harmony, also belongs to the trade union.
The trade union draws a right to information derived from the right of individual employees
and, in addition, the trade union is entitled to a hearing addressed as much to it as to the

specific representative of the employees.

Negotiation means negotiations between the employer and the employees, exchanging views
and explanations with a view to reaching a consensus. The employer is obliged to ensure that
the consultation takes place in sufficient time and in an appropriate manner to enable the
employees (trade unions) to express their views on the basis of the information provided and
for the employer to take them into account before the employer's intentions are
implemented. Employees (trade unions) have the right to receive a reasoned response to their

position at the discussion.

Employees (trade unions) have the right to request additional information and explanations
before taking action. Employees (trade unions) also have the right to request a face-to-face
meeting with the employer at the appropriate level of management according to the nature
of the case. The employer, employees and employee representatives are obliged to cooperate

and act in accordance with their legitimate interests.
The employer is obliged to discuss with the trade union

a) economic situation of the employer,

b) amount of work and work pace,

c) changes in the organisation of work,

d) system for rewarding and evaluating employees,
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system of training and education for employees,

measures to create conditions for the employment of natural persons, especially minors, persons
caring for a child under 15 years of age and natural persons with disabilities, including essential
matters of care for employees, measures to improve work hygiene and the working environment,
and the organisation of the social, cultural, and physical education needs of employees,

other measures for more staff,

matters where the right to a hearing is vested in individual employees.
The employer must therefore also discuss with the trade union

the likely economic development of the employer,

the employer's intended structural changes, rationalisation or organisational measures, measures
affecting employment, in particular measures relating to collective redundancies,

the most recent status and structure of the workforce, the likely development of the employer's
workforce, and the basic issues of working conditions and changes to them,

the changes in the employer's entity, i.e., transfer of rights and obligations and transfer of rights
and obligations under the employment relationship,

health and safety at work,

matters to the extent provided for in the agreement establishing the European Works Council or
under another agreed procedure for information and consultation at supranational level or to the
extent provided for in section 297(5), i.e. on the organisational structure of the employer and its
economic and financial situation; on the probable development of activities, production and sales,
and to discuss the probable development of employment, investments and substantial changes
in work organisation and technology, the dissolution or winding-up of the employer, the transfer
of the employer or part of its activities, its reasons, its substantial consequences and the measures
to be taken in respect of the employees; collective redundancies, their reasons, the number,
structure and conditions for determining the employees to be terminated and the benefits to be

provided to the employees in addition to those arising from the legislation.

The questions relating to the obligation to discuss the employer's likely economic

development, the employer's intended structural changes, its rationalisation or organisational
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measures, measures affecting employment, in particular measures relating to collective
redundancies, and the employer's most recent staffing levels and structure, the employer's
likely employment development, basic issues of working conditions and changes thereto,

apply to employers with at least 10 employees.
The employer is also obliged to discuss with the trade union the measures concerning

transferring the employee to another job outside the type of work agreed in the employment
contract (for transfers that are to last more than 21 days),

termination or immediate termination of the employee's employment,

mass redundancies. The employer is also obliged to send a report to the relevant branch of the
Labour Office on the results of negotiations with the trade union on measures aimed at
preventing or limiting mass redundancies or mitigating their effects. If the employer did not
discuss the collective redundancy with the trade union, the collective redundancy would not be
invalid for this reason, but the employer would not have fulfilled the prerequisite of delivering
the report on the discussion (it would not have discussed it at all) and the employment of the
employees who were dismissed would therefore not have ended earlier than 30 days after the
delivery of the information - after supplementing this information (additional discussion with the
trade union) - to the relevant regional branch of the Labour Office.

Collective adjustments of working time. The employer is obliged to discuss in advance with the
trade union the measures concerning collective adjustment of working hours, overtime work, the
possibility of ordering work on rest days and night work with regard to occupational safety and
health.

setting a regular payout date,

determination of collective leave. The employer may determine, in agreement with the trade
union, the use of collective leave only if this is necessary for operational reasons. If the employer
also has a works council, an agreement with the trade union is not sufficient, but the consent of
the works council is also required.

discussing the amount of indemnification. In the case where the employee is obliged to

compensate the employer for material damage, the trade union has the right to discuss the
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determination of the amount of compensation (serves as a preventive measure and at the same
time protects the employee).

h) discussion of draft legislation. Draft laws and other draft legislation concerning important
interests of workers, in particular economic, production, labour, wage, cultural and social
conditions, shall be discussed with the relevant trade union organisations and the relevant
employers' organisations.

i) determination of unexcused absences. The employer determines whether the absence is

unexcused absenteeism in consultation with the trade union.
The list of negotiating rights may be extended by agreement in the collective agreement.

2.2.3  Common to the right to information and discussion
The right to information and the right to discussion share a fundamental characteristic. In the
context of the subject of the study, it can be seen in practical terms as the way, form, content,
or paths leading to their implementation. The first question to ask is how the right to
information and discussion (as well as other participatory rights) can be implemented and
communicated both in interaction with the employer and towards the employees. In any case,
it is important to reflect and respect the competences and possibilities offered and available

to the social partners and employee representatives.

The common element of the right to information and discussion can also be seen in the
consequences of the employer's failure to comply with the obligation to inform or discuss. It
is important to note that the rights of employee representatives are matched by the
employer's obligations or the internal responsibilities of employee representatives towards
the employees themselves. In the event of a breach of duty, the employer commits an offence
(administrative offence) in the area of cooperation between the employer and the body acting
on behalf of the employee. Such a violation exposes the employee to the threat of a sanction
of up to CZK 200,000 from the Labour Inspectorate. Formally, the Labour Code thus presents
a legal sanction that can be imposed even at the initiative of a trade union when an employer
resigns from its duties or fails to fulfil them. The legal threat of sanctions can be an auxiliary

argument for negotiating the conditions for the real participation of employee representatives
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(i.e., when setting the content of collective agreements, for example, the employer may be
obliged to actively participate in creating and ensuring the conditions for the activities of
employee representatives and their embedding in the collective agreement). On the other
hand, it must be admitted that a legal act (intention) which the employer carries out without
prior consultation or information of the trade union will not suffer from any defect, i.e., it will
become effective. A practical example is the employer's communication with union officials
following the termination of an employee's employment by the employer. Union officials and
members often believe that an employer's failure to discuss an employee's termination or
immediate termination will result in the termination or immediate termination being invalid.
It is not the case. Failure to hold a discussion shall not affect the effects of termination or
immediate cancellation. The only breaches occurred in the employer's fulfilment of its duty

and the employee representatives' entitlement to informational interaction.

2.3 Right to co-decision and synergy
The right to co-decision is one of the strongest rights of a trade union to influence the running
of an employer. At present, the Labour Code gives trade unions the right to co-decision on
only a few matters. The exercise of the right to co-decision is conditional on effective social
dialogue and, in some cases, on the employer's own actions. Failure to obtain the consent of
the trade union invalidates the employer's actions by law. A trade union can cause unpleasant
consequences for the employer by its slowness or slowness to act. It is therefore also in the
employer's interest that the platform used to exercise the right of codetermination meets
these requirements and provides it with a sufficient degree of exercise of the power of

disposal®’.

At present, the employer is bound by the prior consent of the trade union when taking steps
to consider the issuance of work rules, the scheduling of collective leave, or the intention to

terminate the employment relationship with a member of the trade union body by

21 HORECKY, Jan. Dispozi¢ni pravomoc zaméstnavatele (Dispositional competence of employer). 1st ed. Prague:
Wolters Kluwer CR, a. s., 2019. s. 7.
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termination of employment (or even one year after the end of their term of office). The union
also co-decides the introduction of a 'partial unemployment' and 'kurzarbeit' scheme as a

means of dealing with temporary residual demand for employer-produced products.

In cases where the employer also has a works council, it is not sufficient to have the consent
of the works council, nor an agreement with the trade union, but the consent of the works
council is often required (e.g., collective leave). This is a very important element that needs to
be reflected in the setup of the internal and external communication platform. Although trade
unions enjoy a privileged position, other types of employee representatives cannot be ignored

and should be invited to take action where appropriate.

The co-decision of the trade union has a major impact on the employer's actions. In contrast
to the employer's failure to inform the trade union or to comply with the consultation
obligation, which has no effect on the employer's legal conduct and intention, conduct for
which the employer does not have the prior consent of the trade union will be considered
absolutely null and void. If the trade union's consent is lacking, the legal action is absolutely

invalid.

The setup of mutual communication procedures between the employer and employee
representatives should be predictable. As always, the arrangements in the collective

agreement can be seen as the ideal platform.

Mutual cooperation between employee and employer representatives requires an active
approach from both sides. The Labour Code foresees a number of situations in which mutual
cooperation is required, whether it is the exercise of the right to information, consultation or
co-decision. These need not always be relatively abstract categories defined by law, but also
more concrete specifications that can be appropriately regulated in collective agreements. As
far as the highest level of interaction is concerned, the legal order of the Czech Republic
requires the cooperation of employee representatives with the employer as a prerequisite for
the further procedure of concluding an agreement (not the conclusion of a collective

agreement). These are a number of cases.
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2.3.1.1 Agreement on other arrangements for fixed-term employment
If the employer has a trade union, the introduction of different rules for the negotiation of
fixed-term employment is subject to agreement with the trade union. The written agreement

between the trade union and the employer must include

a) further specification of the reasons for serious operational reasons,
b) the rules on other employer's procedure for concluding and renewing fixed-term employment,
c) the range of the employer's employees who will be affected by the different procedure,

d) the period for which the agreement is concluded.

2.3.1.2 consent to the resignation or immediate termination of an officer
The trade union has the right to co-decide the unilateral termination of an employee's
employment by the employer. In the case of a member of a trade union body who works for
the employer during his/her term of office and within 1 year after its termination, the
employer must seek the prior consent of the trade union organisation for the termination or
immediate termination of the employment relationship. Prior consent shall also be deemed
to have been given if the trade union has not refused in writing to give its consent to the

employer within 15 days of being requested to do so by the employer.

If the employer did not have the relevant consent, the termination would be absolutely
invalid. Only a court could substitute the missing consent of the trade union in any court
proceedings (if it would be unfair to require the employer to continue to employ the

employee).

In relation to the possibility of having variant forms of employee representatives and obtaining
information on the basis of different channels, it is also possible to think about conducting
social dialogue with quasi-entities (i.e., not directly with the trade union) or the works council,
etc. In the context of globalisation and the increasing importance of transnational
information, the European Works Council is also becoming a suitable platform for information.

It should be noted, however, that the protection against termination of employment applies
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only to acting trade union officials, whereas any other type of employee representative is

excluded from the protection and is not subject to the protective provisions.??

2.3.1.3 Agreement to introduce partial unemployment
If the employer has a trade union, the introduction of the partial unemployment scheme is
subject to prior agreement with the trade union. If an employer cannot assign an employee
to work within the scope of the weekly working time because of temporary restrictions on the
sales of its products or restrictions on the demand for its services (partial unemployment), it
may, in agreement with the trade union, introduce a partial unemployment scheme. Trade
unions may negotiate in the agreement for employees a higher compensation of average

earnings than the statutory 60%.

2.3.1.4 Agreement on the introduction of the "kurzarbeit" - partial unemployment allowance
The employer can apply for an allowance from the active employment policy during the period
of partial unemployment. There is no legal entitlement to the allowance, but the Labour Office
decides on the basis of the application for its allocation after prior approval by the
Government. The mandatory elements of the application are an agreement with the trade
union and the introduction of partial unemployment, with the employee being entitled to at

least 70% of average earnings for the duration of the partial unemployment.

2.3.1.5 Introduction of a working time account
If the employer wishes to introduce unequal working time in the form of a working time
account, it is subject to the agreement of the trade union to this procedure and the
introduction of the account. Consent must be expressed in a collective agreement (i.e., the
introduction of a working time account can only be introduced by collective agreement - if the
employer has a trade union). Also, only with the agreement of the trade union - the collective
agreement can provide for an applicable period of up to 52 weeks. Only if agreed in the
collective agreement may overtime work worked in the working time account in a

compensatory period agreed in the collective agreement, which shall not exceed a maximum

22 Rozsudek Nejvyssiho soudu CR ze dne 6. bfezna 2017, sp. zn. & 21 Cdo 398/2016.
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of 52 consecutive weeks, to a maximum of 120 hours be counted towards working time only

in the immediately following compensatory period.

2.3.1.6 Co-decision on the Cultural and Social Needs Fund
The trade union has the right to co-determine with the employer the allocation to the Cultural
and Social Needs Fund (in the case of employers who compulsorily create it - the budgetary
sphere). The trade union may set out in the collective agreement with the employer the rules
of use and the various benefits for which the Cultural and Social Needs Fund may be used (in
accordance with Decree No. 112/2002 Sh., on the Cultural and Social Needs Fund). Setting the

rules of interaction is also an essential point for a functional social dialogue.

2.3.1.7 Cooperation in the investigation of an accident at work
The trade union is also to represent the employee in the investigation and assessment of the
situation in which the accident occurred - the work injury. The trade union shall have the right
to participate in the investigation of the circumstances of the occurrence of the work injury
and in the clarification and determination of the causes of the work injury and occupational
disease. This is to prevent unilateral assessment of the accident process by the employer and

for the benefit of the employer.

2.3.2 Right of control
The trade union, as the employees' representative, is not only to participate in the creation of
working conditions (conclusion of collective agreements) at the employer, but also to check
whether the working conditions comply with the agreed and legal parameters. Trade unions
ensure compliance with the Labour Code, the Employment Act, occupational safety and health

legislation and other labour law regulations.

Trade unions have the right to exercise control over the occupational safety and health status
of individual employers. The employer is obliged to allow the trade union to carry out the

inspection and for this purpose to

a) ensure that the employer's compliance with its obligations to ensure occupational safety and

health and to ensure that it consistently creates conditions for safe and healthy work,
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b) ensure that employers' workplaces and facilities for employees can be regularly inspected and
employers' management of personal protective equipment can be monitored,

c) ensure that the employer's investigation of work-related accidents can be verified,

d) provide opportunities to participate in the investigation of the causes of occupational accidents
and diseases and, where appropriate, to clarify them,

e) allow to participate in meetings on occupational health and safety issues.

The costs incurred in the performance of occupational safety and health inspections, including
the costs of training to improve the qualifications of union occupational safety inspectors
responsible for such inspections, are covered by the State on the basis of an agreement with
the trade union. The costs of OSH inspections include the training of occupational safety and

health inspectors.

3 Conditions for the operation of a trade union at the employer

The trade union, as well as the employer, are in their mutual relations move in an environment
defined primarily by the Labour Code and other labour law regulations, such as Act No. 2/1991
Sb., on collective bargaining (regulates the procedure for concluding a collective agreement),
Government Regulation No. 567/2006 Sb, on the Government Decree on the minimum wage,
on the lowest levels of the guaranteed wage, on the definition of a difficult working
environment and on the amount of wage supplement for work in a difficult working
environment, Government Decree No. 341/2017 Sb., on salary ratios of employees in public
services and administration (defines the basic limits for collective bargaining on wages and
salary and conditions of remuneration) and a number of others. In addition to the purely
labour law regulations, consideration must be given to, for example, Act No. 89/2012 Sh., the
Civil Code (defining the legal nature of a trade union) and, above all, constitutional laws such
as Constitutional Act No. 2/1993 Sb, on the promulgation of the Charter of Fundamental
Rights and Freedoms (guaranteeing, for example, the right to strike), and, of course,
international regulations such as International Labour Organisation Convention No. 87
(essential for defining the right to freedom of association and organisation to advocate and

promote the improvement of economic, social and working conditions), or Directive
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2002/14/EC of the European Parliament and of the Council of 11 March 2002 establishing a

general framework for informing and consulting employees in the European Community.

Other, more specified, conditions for the operation of the trade union at the employer may
be specified in the collective agreement (e.g., material support for the trade union's activities;

method of communication; accessibility to the employer's bodies).

The basic conditions for the operation of a trade union at an employer are regulated by the
Labour Code (Act No. 262/2006 Sb.). As it follows from the wording of Section 1(1)(b) of the
Labour Code, the Labour Code also regulates legal relations of a collective nature and the
promotion of mutual negotiations between trade unions and employers' organisations. Legal
relations of a collective nature and the support of mutual negotiations between trade unions
and employers' organisations, which are related to the performance of dependent work, are

considered to be labour relations.

The definition of collective relations - the relationship between the employer and the trade
union - as a labour law relationship is very important, e.g., because of the subsidiary
(supporting) application of the Civil Code to regulate the relationship between the trade union
and the employer. It is always the case that the rules contained in the Civil Code apply to
labour relations, i.e., also to relations between a trade union and an employer concerning, for
example, the right to information and discussion, or the right to collective bargaining, the
Labour Code applies first and only if the necessary rules cannot be found in the Labour Code,

then the Civil Code.

Compliance with the employer's obligation cannot be enforced by means of a contractual
penalty. The definition of collective relations as labour relations implies, for example, the
prohibition of contractual penalties. Collective agreements sometimes contain rules according
to which the employer must pay a certain contractual penalty to the trade union for a breach
of its obligations towards the trade union or for a breach of its general obligations (e.g., in the
matter of negotiating the scheduling of working time according to the rules agreed in the

collective agreement) (or vice versa). According to the Labour Code, this is an unenforceable
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performance and a violation of the law. The contractual penalty cannot be used as a condition
for the implementation of the agreed manner and extent of mutual communication (including

the possible filling of positions in the employer's bodies, etc.).

3.1 Formation of a trade union and the moment of authorisation by the employer
The trade union is established as a legal person sui generis on the day following the date of
delivery of the information on the establishment of the trade union to the competent
registration court (regardless of the registration in the relevant public register of legal and
natural persons). It is necessary to consistently distinguish from the moment of the formation
of a trade union the moment when the employer's rights and the trade union organisation are
established, i.e. the moment from which the trade union organisation can exercise all its rights
(the right to information and consultation, co-determination, control rights, etc.) and when
the employer is obliged to communicate with the trade union organisation and respect it as a

partner in social dialogue.

A trade union can be formed without having to be operating with even one single employer.
It will exist as a legal entity. However, as an employee representative of a particular employer,

only after the statutory conditions of competence have been met.

In order for a trade union (an existing legal entity) to operate with an employer, it must meet

two basic conditions.

1) It mustinclude at least 3 employees of the employer who will also be members of the trade union

2) It must notify the employer that they meet the employer's conditions of employment

The conditions for the operation of a trade union at the employer are explicitly stated in the
Labour Code in Section 286. Trade unions are entitled to act in labour relations, including
collective bargaining, under the conditions laid down by law or agreed in a collective

agreement.

The employer must know who the person is entitled to negotiate, i.e., with whom it should
communicate in the first place and to whom the protection of a trade union official against
unilateral termination of employment by the employer may apply (i.e., it should know the
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negotiating bodies, and, in the case of active trade union activity, the persons concerned). The
trade union is obliged to identify the competent authorities. The body designated by the
statutes of the trade union shall act for the trade union. A trade union may also be established
through a trade union. It is then necessary to specify in the statutes, and notify the employer,
whether the "basic" trade union has its own authorisation, i.e., whether it can act on its own

behalf.

3.1.1 Legal conditions of operation
The Labour Code establishes the basic condition for a trade union to operate as follows. A
trade union operates at the employer and has the right to act only if it is authorised to do so
under the statutes and at least 3 of its members are employed by the employer; only a trade
union or its affiliated organisation may bargain collectively and conclude collective
agreements under these conditions if it is authorised to do so by the statutes of the trade

union.

The rights of a trade union with an employer shall commence on the day following the date
on which it notifies the employer that it meets the conditions for membership (i.e., it has at
least 3 employees of the employer concerned as members). If the trade union ceases to fulfil
the conditions of its competence, it is obliged to notify the employer without undue delay.
The notification of the loss of the conditions for legal action does not need to be made by a
special procedure (e.g., notarial deed), but a simple written notification, e.g., to the

employer's mailroom, is sufficient.

The authority to negotiate with the employer must derive from the basic document - the
union's statutes. It is not a condition for a trade union to be active with an employer that a
new trade union is always formed. One trade union can be active with several employers. The
only prerequisite for extending the scope of one trade union to several employers is that it

must have at least three employees (members) of the particular employer concerned.
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3.1.1.1 The right only of employees in employment???
Participation rights are broadly applicable and apply to all employees of an employer. The
specific difference lies in the possibility of establishing a trade union and linking its activities
to the employer. The Labour Code defines as a basic rule for the operation of a trade union in
an employer's workplace that at least three members of the trade union must be employed
by the employer. The minimum number of persons (3) is perceived by the practice as
indisputable, causing virtually no application problems. However, the situation is different in
relation to the interpretation of "employees under an employment relationship", since in
addition to employees under an employment relationship, a number of employees (or
exclusively only employees) hired under one of the agreements on work performed outside

the employment relationship may also perform activities for the employer.

Employees in an employment relationship are to be understood as employees who work for
the employer under one of the agreements for work carried out under a work performance

agreement or a work activity agreement!

Although in the methodological interpretations of the Ministry of Labour and Social Affairs, as
well as in professional journals, the opinion often appears that the activity of a trade union at
an employer can only be derived from the employees in the employment relationship (and
unfortunately it is often understood in this way by trade unionists themselves), this is not the
case. The right to trade union association belongs to everyone, i.e., every employee, including
employees working for an employer on the basis of an agreement to perform a job or an
agreement to perform work. Any other interpretation would be contrary to international
conventions and the Charter of Fundamental Rights and Freedoms. Article 27 of the Charter
of Fundamental Rights and Freedoms states that everyone has the right to freely associate
with others for the protection of their economic and social interests. Similarly, ILO Convention
No. 87, on association, guarantees the right to association to all "workers", i.e., it does not

distinguish between types of workers and applies universally to all.

In addition to international conventions and the Charter of Fundamental Rights and Freedoms,

the possibility of establishing a trade union and ensuring its activity at the employer only by
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non-employees (contract workers) can be derived from the Labour Code itself. Section 77(2)
of the Labour Code contains a rule according to which employees working for an employer
under one of the agreements on work performed outside the employment relationship are
subject to all the rules for employees employed by the employer under an employment
relationship, except for certain enumerated areas. "Agreement workers" are not covered by
the regulations (transfer to another job and reassignment, temporary assignment, severance
pay, working hours and rest periods; however, the performance of work may not exceed 12
hours in any 24 consecutive hours, obstacles to work on the part of the employee, leave,
termination of employment, remuneration ("agreement remuneration"), except for the
minimum wage, and travel compensation). The possibility of being protected by a trade union
and thus exercising the right to information and consultation or co-determination and to
engage in social dialogue is excluded in the provision in question. Employees in an
employment relationship, in the context of the rules for establishing the scope of the
employer's trade union, must also be understood as employees who perform work for the

employer on the basis of an agreement to perform a job or an agreement to perform work.

3.1.1.2 Authorisation according to the statutes
A trade union must have the authority to act (represent employees) established in its
constitution in order to act and represent employees. The entitlement may be expressly
agreed, or it may arise from the general description of the activity and purpose of the
existence (establishment) of the trade union at the employer. While one trade union may be
established to defend the social and cultural interests of employees at a particular employer
(as a basic trade union), it may also be active at other employers, either immediately or in the
future. The right to represent its members and to act for the employer is therefore to be set
out in general terms and need not be specified by a specific list of employers with whom the
trade union is to act. The basic documents of a trade union are quite rigid - permanent in
nature and cannot be changed easily in most cases. Therefore, employers cannot require a
trade union to prove its authority under the statutes by requiring the employer concerned to

be named in the statutes.
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A mere general authorization of the trade union in the statutes is sufficient to establish the
competence and ability to act (represent employees) of the trade union with the employer.

The statutes need not contain a list of employers with whom the trade union may act and act.

Because of the possibilities of internal and external communication and management, it is also
good to consider the possibility of remote (distance) negotiations, e.g., online, in the statutes.
The competences of the individual bodies and the internal governance arrangements should
be included in the statutes in the given context. Alternatively, reference may be made to the

elaborated election or rules of procedure of the individual trade union bodies.

The rights arising from the statutes apply to all forms of conduct (unless otherwise specified).
However, it is not possible to specify directly in the union's statutes how the employer must
provide information and data, as this would oblige a third party. Nor is it possible under the
statute to require presence in the employer's organ. All of this would have to come from a

collective agreement or be provided by the employer.

3.1.1.3 Moment of establishing operation - notification
The Labour Code defines the moment when the right to operate with an employer arises quite
precisely. The trade union's rights with the employer shall commence on the day following
the day on which it notifies the employer of its operation with the employer; if the trade union

ceases to fulfil these conditions, it shall notify the employer without undue delay.

From the moment a trade union starts to operate with an employer, it acquires the right to
information and consultation, etc., as well as the right to secure material conditions for the
exercise of trade union activities, or the right to protection from termination of employment

for trade union officials.

The complex of participatory rights of the employee representative at the employer arises

from the moment the conditions of service are met.

The Labour Code does not require any specific form of notification by the trade union to the
employer of the fulfilment of the terms of operation. The trade union may notify the employer

of the fulfilment of the statutory conditions through an authorised person or its authorised
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body (see the designation of the acting body in the statutes) orally or by written letter, by
delivery to a data repository or by simple email. In any case, the provision of information
should be demonstrable, so it is recommended to deliver the notice e.g., to the employer's
mailroom, or to a data repository, or in front of witnesses. If possible, a record of the delivery
of the information may be made or the employer's acknowledgement of receipt of the

document.

The delivery of information on the fulfilment of the conditions of operation should be
demonstrable by the trade union. A simple stamp from the employer's mailroom (the place
where it is normally delivered to the employer) is sufficient to prove this. A written form is

always recommended.

Some employers commit unfair practices when they terminate the employment relationship
with the chairperson or other members of the trade union after notifying the employer that
the conditions for the trade union's operation have been met. In a potential dispute over an
invalid termination of employment, proof of service of the notice has a significant impact (the
employer can be held to have treated the employee unequally on the basis of union
membership). As the right of the trade union to act with the employer does not arise until the
day after service (a calendar day, not after 24 hours), the employer can be served with the
notice in the evening (service is also possible outside working hours - so it is completely
irrelevant here), thus avoiding negative effects and practices of the employer (e.g., attempted

termination of the employment of the trade union official).

In any dispute over the employer's failure to fulfil its obligations to the trade union, the burden
of proof will be on the trade union. The employer must prove that the employer has received

information about the fulfilment of the conditions of operation.

However, the demonstrable provision of information on the fulfilment of the conditions for
the operation of a trade union with the employer must not be confused with the
demonstration of the fulfilment of the conditions - i.e., the demonstration that at least three

members of the trade union are also employees of the employer.
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3.1.1.4 Demonstrating compliance with the minimum number
The trade union must provide the employer with proof that it meets the conditions for
membership. However, the trade union does not have to prove to the employer that it meets
these conditions. The employer cannot require the trade union to provide a list of its

members, even for the purpose of verifying the truth of the trade union's allegations.

Trade union membership is part of the employee's personal data. In addition, Section 316(4)
of the Labour Code enumerates so-called discriminatory questions, i.e., questions that the
employer should not ask employees at all and cannot require them to answer, e.g., under

threat of termination or reduction of remuneration, etc.

If a trade union is formed at an employer and has at least 3 members and at the same time an
employee of the employer established as acting bodies at the employer (e.g., chairman, vice-
chairman and collective negotiator, or person responsible for occupational health and safety
inspections), the employer may disclose at least the names of these three employees in
connection with the designation of contact persons and authorized bodies. There is no reason
to inform the employer about the other members, the trade union will operate even if the

condition of at least 3 employees and members is met.

Trade union officials or a trade union body that is authorised to act on behalf of the trade
union in matters of employee representation (e.g., collective bargaining) do not have to be
employed by the employer at all. It can be economically completely independent of it (from
the point of view of the members it will often be a so-called classified membership). In such a
case, it is very difficult for the employer to find out about the employees who are affiliated to

the union.

The trade union may ask the employer to make deductions from membership fees in
agreement with the employees. For this purpose, the employer must be provided with a list
of names of employees or agreements - permission of employees to make deductions from
wages or salary. The commitment can be appropriately negotiated in a collective agreement

or other specific agreement.

51



PRAVNI o ¢ ¢
I NSTITUT -

Proving the conditions of operation is not a legal obligation of the trade union (despite the
contradictory opinions of the MLSA). However, in order to develop social dialogue, a trade
union can be expected (especially where there is no secret membership) to demonstrate to
the employer the conditions of operation. There are various ways of demonstrating
compliance with the conditions of operation. The trade union may (with the consent of the
employees concerned) submit three names of members = employees, another possibility is to
make an affidavit of the chairman of the trade union (person authorised to act for the trade
union). Compliance with the conditions can also be demonstrated by submitting a notarial

deed certifying the fact.

The mere submission of a notification of the fulfilment of the conditions of competence is
sufficient to authorise the operation of a trade union at the employer. If the employer is
reluctant to comply with the obligations even after receiving a notice from the trade union
about the fulfilment of the conditions of operation or refuses to negotiate and conduct social
dialogue with the trade union, it is possible to bring an action against the employer for
performance, i.e., to demand compliance with the employer's obligations through the courts.

However, the union would have to prove its right in any court case.

If the employer fails to act after receiving a notice of operation, it may cause damage to the
union. The trade union is then entitled to compensation for any property damage caused by
the employer's inaction. The trade union then has the right to claim compensation from the

employer, including through the courts.

Judicial enforcement of the recognition of an employer's trade union competence significantly
undermines the social partnership. Where possible, trade unions are advised not to
stubbornly insist on their right to "we do not have to prove anything" but to make concessions

and demonstrate compliance with the conditions of operation.

An employer who does not communicate with the trade union the day after the notification
is delivered and does not perceive it as a legitimate social partner is not only threatened with

sanctions in the form of an obligation to compensate for material (or even non-material)

52



PRAVNI o ¢ ¢
I NSTITUT -

damage caused to the trade union (or even to employees), but also with the threat of the
impact of public law sanctions. An employer who violates its obligations in the area of
cooperation with a trade union may be fined by the Labour Inspectorate, pursuant to Sections
10 and 23 of Act No. 251/2005 Sb., on Labour Inspection, up to CZK 200,000 for each individual

violation.

3.1.1.5 Loss of conditions of operation
A common phenomenon of trade unionism in the Czech Republic is the decline of the
membership base. In the event that there is such a loss of members that the trade union,
which has been acting for the employer, loses its conditions of operation, i.e., does not
associate at least 3 employees of the employer, it must notify the employer of the loss of its
conditions of operations without undue delay. Compliance with the notification obligation is
also relevant, for example, in the field of collective bargaining. If it is proved that a trade union
which has entered into a collective agreement with an employer did not comply with the
conditions of operation with the employer, then the terms of the collective agreement could
not apply to the employees, with ex tunc effects, i.e., from that time onwards. Since any
benefits to which the employees should be entitled under the collective agreement and which
were paid to them, including the increase in wage rates, cannot be claimed back from the
employees (employees are protected against unjust enrichment by the so-called good faith),
the trade union concerned would have to be liable to the employer for the resulting material
damage. The employer could recover the quantifiable financial loss (the sum of the amounts

paid in benefits and increased wages or allowances) from the union in court.

It is therefore essential that the trade union and the employer agree on procedures for
notifying the fact of compliance with the condition of the minimum number of employees of
the employer, which may be contained in the collective agreement or may be formulated as
one of the obligations of a trade union member who is a member of a certain body through

which it exercises the right to information, consultation, etc., in agreement with the employer.

53



PRAVNI o ¢ ¢
I NSTITUT -

The trade union is obliged to notify the employer in an appropriate form of the fact that it
does not meet the conditions of operation. Otherwise, it may be liable for damages incurred

by the employer as a result of the improper exercise of participatory rights.

The trade union will also be obliged to compensate the employer for damage incurred in
connection with the fulfiiment of the obligation to provide material conditions for the

performance of the trade union's activities.

The fundamental impact of non-compliance with the conditions of operation will be the loss
of the right of employee representatives and the loss of the employer's obligation towards

the trade union to negotiate and reflect the exercise of participatory rights.

3.1.2 Right to secure the conditions for trade union activity
Trade unions are sui generis legal entities, which are financed primarily by membership fees.
Social dialogue plays an important role in shaping working conditions, which is why the
legislator grants trade unions the right to have the employer materially guarantee the
conditions for the performance of trade union work. However, the Labour Code does not
contain a specific definition of either financial or material support for the activity. Nor does it
contain a clear rule for the dismissal of trade union officials. It contains only general rules
according to which the employer must ensure the conditions for the exercise of trade union

activity.

3.1.2.1 Material support
The employer is obliged to create, at its own expense, the conditions for the proper
performance of the activities of the employee representatives, in particular to provide them
with rooms with the necessary equipment to the extent appropriate to its operational
possibilities, to cover the necessary maintenance and technical operation costs and the costs

of the necessary documentation.

The Labour Code does not provide for a precise list of assets or funds that the employer is
obliged to provide to the trade union. In the context of securing material and other conditions

for the exercise of trade union activity, there is a wide scope for collective bargaining. Trade
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unions may negotiate in collective agreements with the employer examples or a list of what

the employer is specifically obliged to provide to the trade union.

In general terms, trade unions can demand, for example, the provision of a room for regular
trade union meetings (training, etc.), access to a photocopier, computer, internet, bulletin
board and telephone. Trade unions may sue the employer for the provision of benefits to
ensure trade union activities. However, union officials should carefully consider the extent to
which the employer is able to provide the conditions. Moreover, in the case of a plurality of
trade unions, a problematic situation arises where the employer has to ensure the conditions
for all trade unions to carry out their activities (which increases the cost and complexity). The
employer is obliged to provide security with regard to its operational possibilities. While trade

unions may seek an increase in benefits, the situation must always be approached judiciously.

In the case of a plurality of trade unions, the rule is that no employee representatives can be
favoured in their rights and that an employer cannot treat one trade union more favourably
than another without justification. However, this does not mean that all trade unions are

entitled to the same performance.

In performing its obligations, the employer should take into account, in particular, the size of
the employee representative in question, its justifiable relevant needs, the number of
members represented, the actual purpose for which it was established, the form and extent
of its involvement with the employer and its participation in the employment relationship, as
well as the extent of its reliance on the employer's creation of conditions. The subjective
perception of the union by the employees themselves will also be important. Determining
the popularity of a trade union among employees will be particularly relevant in the case of a
plurality of trade unions where the employees define by their declaration which

representative or trade union they want to be represented by (even if they are not members).

A collective agreement may define a more detailed scope of material provision. A trade union
may also negotiate the position of a "released officer" in the collective agreement for the

purpose of carrying out its activities.
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3.1.2.2 Financial security - release of officials
The Labour Code does not contain a clear rule that would ensure regular contributions to the
union or the release of an employee - a member of a trade union - as an officer. On the other
hand, it does not prohibit the possibility of this being agreed in a collective agreement. The
trade union may agree with the employer in the collective agreement to release the

employee, including with compensation for average earnings.

The Slovak Labour Code contains a rule according to which trade union officials are entitled to
leave with pay, always based on a certain number of employees. The Czech Labour Code does
not explicitly contain a similar rule but allows the trade union to negotiate the rule with the

employer.

Although the Czech Labour Code does not directly provide for the right of trade unions to
release a trade union official in the same way as the Slovak Labour Code, it does provide some
guarantee. Trade unions may (both in and out of collective bargaining) rely on Section 203 of
the Labour Code. The performance of the activities of a trade union official is classifiable as an
obstacle to work on the part of the employee due to another act in the general interest.
Employees shall be entitled to leave of absence for other work in the general interest with a
salary or wage compensation equal to the average earnings in the case of a member of a trade

union body.

The rule on the release of the employee representative for trade union activities or for the
activities of the employee representative is also of fundamental importance in the exercise of
participatory rights. The collective agreement may stipulate the conditions for the transfer of
information and the right of employee representatives to be part of decision-making bodies,
committees, etc. At the same time, however, it is good to bear in mind that not always and
not every activity of an employee representative will necessarily be assessed as performance
of work and covered by a wage claim. If it is an activity carried out outside the employee's
working hours, it is not an obstacle to work. The collective agreement can therefore
appropriately negotiate not only the right of employee representatives to be part of the

employer's decision-making activities and body, but also the extent of the so-called release,
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or the fact that the meeting and participation of the employee representative in the
consultative body is considered to be the performance of work and the time spent there as
working time. The recognition of trade union officials' activities as work activities, or time
spent exercising participatory rights as working time, conditions their effective exercise and

implementation.

In requiring compliance with an obstacle to work (release of an officer), a union may approach
the request or enforcement of a claim by preparing a list of the union officer's activities. In
order to maintain the level of social dialogue and to justify the obstacle (release of the
employee), it is important that the release is justified and based on actual action (i.e., that it
is justified). The release is justified in cases where the official performs activities specified in
the law or agreed upon in a collective agreement (such as participating in collective
bargaining; participating in an investigation of an industrial accident, if the person in charge;
negotiating the dismissal and immediate termination of employment of employees;

negotiating the amount of property damage, etc.

Where officials carry out activities directly related to the representation of employees, they

shall be entitled to compensation for wages or salary.

If a trade union official, or any other member of the trade union, performs activities not
directly related to the representation of employees, this will, to the extent necessary, be an
excusable obstacle at work, for which, however, no compensation for wages or salary is
payable. Other activities that are excused but for which employees are not entitled to earnings
compensation include, for example, attendance at internal organizational matters such as
conventions; management meetings (governing bodies), attendance at conference events,
demonstrations, and fairs, etc. However, it is also possible to agree in the collective agreement

on the compensation of earnings in the case of participation in these events.

Employees are entitled to time off work to perform the activities of a trade union official. If
there is an obstacle, the working time shall be deducted from the working time pool as if the

employee were working, even in the case of flexible working time. If the employee has flexible
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working hours, the employee's "worked" hours are counted even outside the basic part of the

flexible working time (up to a maximum of the average length of the shift).

In relation to the exercise of participatory rights, Slovak legislation offers employee
representatives not only general obstacles to work where the employer is legally obliged to
negotiate with them (e.g., during an accident investigation), but also in a general framework.
Employee representatives may take time off for trade union activities to the extent provided

for in the Labour Code and based on the number of employees represented.

Pursuant to Section 240(3) of the Slovak Labour Code?3, the legally guaranteed scope of
release of an officer of the body of a trade union operating in the employer is established in
relation to the number of represented employees (i.e., employees of the employer). The
employer shall grant a member of a trade union body leave of absence with pay for the
activities of the trade union organisation for a period agreed between the employer and the
trade union organisation. In the absence of such an agreement, the employer shall grant the
members of the trade union body of the active trade union organisation time off from work
for their activities with wage or salary compensation per month in an aggregate amount
determined as the product of the average number of employees working for the employer
during the previous calendar year and a time allocation of 15 minutes (i.e., in effect, the trade
union official has 15 minutes of time per employee per month - automatically by law). If the
employer is a new employer who had no employees in the previous year, the number of
employees is based on the number of employees on the last day of the calendar month
preceding the calendar month in which the leave with wage or salary compensation is granted.
The Slovak legislator also thought about the variant where the employer would have, for
example, a plurality of trade unions (or employee representatives in general). The total
amount of leave is then divided between them on the basis of their agreement, which must
be communicated to the employer. In the absence of an agreement, an arbitrator designated

by the employees' representatives shall decide on the allocation of leave. They are

23 74kon €. 311/2011 Z. z. Z&konnik prace.
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proportionately pressed to make a determination, since until the determination is made by

the arbitrator, the release with back pay under those rules does not apply.

The allocation of release time under the above rules is not addressable by name. The specific
allocation to specific officials is decided autonomously by the trade union or trade union body,
and the decision must always be communicated to the employer in writing so that the
employee's release can be recognised in writing (and disputes over obstacles to work and
breaches of the employee's duty to be at the workplace and to work during working hours are

avoided).

The allotted and calculated time off for union activity and release time for union activity is
legally vested. However, it is not necessary to exhaust all the time. Interestingly, the unused
portion is not simply forfeited, but the unused release ratio can be refunded, with specific

terms to be agreed in the collective agreement.

The conditions of the employee representative are closely related to the real possibility of
fulfilling participatory rights. Again, in the ideal layout of the social dialogue, the collective
agreement is offered as an instrument in which, even with reference to the legal obligation of
the employer to create conditions for the performance of trade union activities, access to
information, or its material provision, can be regulated (this may be, for example, the
provision of remote access and computers, copiers, scanners, etc., which are subsequently

used for the acquisition of information and its processing).

3.2 Personal competence - who they represent
The scope and level of information to which employee representatives are entitled depends
on the entire complex of employees. The employer is obliged to provide information and
discuss its actions not only if their effects should affect trade unionists (employees - finally,
the employer should not even be aware of such a fact, i.e., that the employee is a trade
unionist, unless the employee himself determines so on the basis of a specific reason), but in

relation to all employees.
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The provision of information cannot be refused on the grounds that the employee is not a

trade unionist and is therefore covered by the GDPR, etc.

A trade union represents all employees of the employer in which it operates, whether or not
the employees are members. The union therefore acts even for non-unionised employees. As
an employer may have more than one trade union, all trade unions act for all employees. The
Labour Code sets out more detailed conditions for representation for both trade union

members and non-unionised employees.

If the employer has more than one trade union, the trade union of which the employee is a
member shall act for the employee in labour relations in relation to individual employees. The
trade union with the largest number of members employed by the employer shall act for an
employee who is not unionised in employment relations, unless the employee specifies
otherwise. A non-unionised employee may designate another trade union as the relevant

trade union or may also exclude any trade union (in a particular case).

Where more than one trade union is active in the employer, the employer shall, in cases
involving all or a greater number of employees where this Act or special legislation requires
information, consultation, consent or agreement with a trade union, fulfil these obligations in
respect of all trade unions, unless it agrees with them on another method of information,

consultation or consent.

3.3 Trade union pluralism
The employer cannot prevent one or more trade unions from operating. More than one trade
union can operate simultaneously in an employer (provided that it meets the conditions for
operation). In this case, there is a plurality of trade unions. As it follows from the Charter of
Fundamental Rights and Freedoms, trade unions are formed independently of the state.
Limiting the number of trade unions is unacceptable, as is favouring certain trade unions in an

enterprise or sector.

The employer is obliged to provide information to all trade unions, even if there are more than

one of them. it is not possible to choose only one.
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The Labour Code addresses trade union plurality only in relation to the exercise of the right to
information and consultation (or co-determination). Issues of trade union plurality in the

context of collective bargaining are open to resolution (see section 24(2) of the Labour Code).

Trade unions should try to prevent or contractually regulate situations where plurality occurs.
The Labour Code, also with regard to the general competence of trade unions, obliges the
employer to negotiate with all trade unions in matters of information, consultation and
consent. Social dialogue can be significantly impaired when the employer is not obliged to
discuss certain issues or only inform the trade union about them, but in matters where
consent is required (e.g., the issuance of work rules) the employer must have the consent of
all trade unions. If all the trade unions do not agree among themselves, the lack of agreement
(unanimous opinion of all the trade unions) causes absolute nullity of the legal act (e.g., the
above-mentioned work rules would be completely invalid; the problem may arise especially
for employers in the public sector, who are obliged to issue work rules). Trade union plurality,
where there is no agreement to address plurality, weakens social dialogue. Trade unions

should make every effort to resolve plurality issues contractually.

Trade union pluralism is usually a problematic situation. In order to maintain a good social
dialogue, trade unions should try to eliminate pluralism or at least agree on a different

procedure (addressing pluralism - defining mutual entitlements).

3.3.1 Trade union pluralism in collective bargaining
An employer may have more than one trade union operating at the same time. Employers

cannot favour any one of them, which can have the effect of paralysing collective bargaining.

If an employer has more than one trade union, the employer must negotiate a collective
agreement with all the trade unions; the trade unions shall act and negotiate with legal
consequences for all employees jointly and in concert, unless they and the employer agree

otherwise.

The Czech-Moravian Confederation of Trade Unions is currently attempting to propose a

solution to the plurality of trade unions so that in the event that an employer has several
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different trade unions, the trade union that has the most members at the employer would be
competent for collective bargaining in the event of a disagreement (or a merger of the
organisations that have the most members). The right of the other unions would be the
opportunity (guaranteed by law) for a negotiation and a hearing before the employer (the

employer would have to communicate with these unions as well).

3.4 Relationship of the trade union to other employee representatives
The trade union is one of the possible representatives of the employees. In addition to the
trade union, a works council and an occupational safety and health representative, or a
European Works Council, can represent employees with the employer. In terms of
representing employees in their right to information and consultation, all employee
representatives have equal status. Unlike other forms of employee representation, trade
unions have a privileged position only in the area of collective bargaining. The only
representative who can conclude a collective agreement on behalf of the employees is the
trade union. Since the Labour Code contains a provision according to which a collective
agreement cannot be replaced by another agreement, as such an agreement would be
disregarded, it is not possible to transfer the right to collective bargaining to other employee

representatives either contractually (e.g., by collective election of employees).

The important thing is that all forms of employee representatives can exist side by side -
together with one employer. The former regulation, where the existence of a trade union at
the employer or the conclusion of a collective agreement automatically meant the

termination of the works council, is no longer effective.

Yet, the trade union has historically enjoyed a privileged position. A trade union, unlike other
employee representatives, is entitled to, for example, the right to collective bargaining; or the
right to negotiate the amount of compensation for property damage caused by the employee
to the employer; or the right to negotiate the termination and immediate termination of the
employee's employment and the right to co-determine the termination or immediate
termination of the employment of an employee who is also a trade union official; or the right
to co-determine the issuance of work rules, etc.
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In addition, unlike other employee representatives, a trade union has legal personality, i.e., it

is a legal person that can act in other legal relations and carry out other activities.

The nature of the trade union as a legal person sui generis predestines it to a privileged
position among employee representatives. No other form of employee representation can
match it for the scope of its authority. Although the works council also has a special statutory
subjectivity under Section 276 of the Labour Code to be a party to litigation concerning the
exercise of information and consultation rights, trade unions have a full range of possible ways
to enforce the aforementioned participatory rights and to engage in social dialogue through
legal action. The quality of the implementation of the right to information and the actual
activities of trade unionists in employer bodies and in the implementation of participatory

rights are clearly broader and more consistent.

3.5 Participation of employee representatives in supervisory boards
Although the Labour Code defines a number of participatory rights in more detail, it is not
possible to draw a clear-cut procedure from it. One of the platforms where employees learn
about relevant information is usually the audit committee or the supervisory board. If the
employer is an employer where a supervisory board exists (must), and if the employer has
more than 500 employees, the employer is also obliged to have one-third of the supervisory
board occupied by employee representatives on the basis of Section 448 of the Business
Corporations Act. The articles of association may provide for a higher number of supervisory
board members elected by the employees, but this number may not be higher than the
number of members elected by the general meeting; they may also provide that the
employees elect part of the supervisory board members even if the number of employees of
the company is lower. The right to elect members of the Supervisory Board was granted only
to employees who are in an employment relationship with the company, either directly or, if
the election regulations so provide, through electors. Only a natural person who, at the time
of the election, is employed by the company or is a representative or member of the

employees' representative may be elected.” However, the Commercial Code has been
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repealed by the rectification (as of 1 January 2014), so it can no longer be referred to. It has

been replaced by general provisions in the Civil Code and the new Business Corporations Act.

Union officials often believed that the right to participate in the supervisory board belonged
exclusively to the union. However, this is not and has never been the case. Any employee (in
an employment relationship with the employer) could be a member of the Supervisory Board,
or any member of the employee representative, i.e., including the Works Council (without any

possible connection to a trade union).

The Business Corporation Act does not contain a guaranteed employee representative on the
supervisory boards of joint stock companies. Of course, nothing prevents the general meeting
of joint-stock and other companies from electing an employee or employee representative as
a member of the supervisory board. However, unlike the previous arrangement, employees

and their representatives cannot invoke their participation in supervisory boards.

For the involvement of employee representatives on supervisory boards, it is therefore
advisable that the right to employee representation on the supervisory board be agreed in
the collective agreement. Necessary content must include both the right to participate in the
supervisory board and the formulation of the rules of representation and the nomination
process, etc. When enshrining the right of participation of employee representatives in the
supervisory board in a collective agreement, trade unions may base their decisions on the

original wording of the Commercial Code and adapt it to their own needs.

There are still opinions according to which it is not possible to enshrine in a collective
agreement the right of employee representatives to participate in supervisory boards, with
reference to the mandatory provision of Section 448 of the Business Corporations Act.
Nevertheless, the majority opinion favours the autonomy of the parties' will - the freedom to
negotiate and regulate their relations. You can also customize your communication method

and deadlines.
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3.6 Collective bargaining
Collective bargaining is a fundamental tool for trade unions, as representatives of employees,
to influence the modification of working conditions at the employer and to create a better
working environment and participate in the creation of more favourable working conditions.
Collective bargaining is a formalised process of negotiation between a trade union and an
employer aimed at concluding a collective agreement. The collective bargaining process is
contained in Act No. 2/1991 Sb., on collective bargaining. Other conditions are also contained
in the Labour Code, such as the types of collective agreements and some of their

requirements.

Participatory rights can be specified in more detail during collective bargaining in connection
with the subsequent content of the collective agreement with the employer, or the

framework for their application and fulfilment can be agreed.

The basic instrument for guaranteeing the fulfilment of participatory rights is the collective

agreement.

3.6.1 Collective agreements
The collective agreement is a source of law in its normative part (i.e., in the part in which it
provides for an unspecified group of employees, e.g., the right to 5 weeks of annual leave).
Employees may invoke the rights under the collective agreement in the same way as if their

rights were guaranteed by the Labour Code, other legislation, or the employment contract.

A collective agreement may regulate the rights of employees in labour relations as well as the
rights or obligations of the parties to the agreement (i.e., the rights and obligations of the
employer towards the trade union, e.g., the means to ensure trade union activities).
Provisions in a collective agreement that impose obligations on employees or curtail their

rights under this Act shall be disregarded.

From the employees' point of view, the content of the collective agreement may only include
favourable working conditions, i.e., the establishment of new rights (e.g., increased meal

allowance; higher annual leave; reduction of the fixed weekly working time; increase in
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guaranteed wage rates or surcharges, etc.). In any case, the collective agreement cannot
impose new obligations on employees (e.g., obligations to take primary compensatory time
off for overtime work instead of premium pay; reduction of the time limit within which the
employee is to be notified of the working time schedule, e.g., to 3 days, etc.). l.e., the collective
agreement may agree on the rights of employee representatives, the possibility of their
participation in the company's bodies, or the scope of participatory rights. However, an
employee, even in the capacity of a trade union official, cannot be forced to exercise even
agreed and granted rights under threat of breach of duty and possible termination of

employment or other sanctions.

Participatory rights, even if negotiated in a collective agreement, are entitlements, not
obligations. The employer shall not sanction the employee representative (its employees) in
any way for failure to exercise or comply with the rights and rules agreed in the collective

agreement.

If the employer has a trade union, the collective agreement is the only means by which the

employer can introduce, for example, the following under the Labour Code.

- Extended reference period in connection with unequal distribution of working time
- Introduction of a working time account

- Different levels of night work allowances, etc.

The Labour Code stipulates that only the trade union can conclude a collective agreement on
behalf of the employee. This gives the trade union (as opposed to the works council and other
employee representatives) a privileged position and the right to make binding and

enforceable adjustments to working conditions.

From the point of view of the exercise of participatory rights, therefore, forming a trade union
and acting as a representative of the employees with the employer seems to be the most ideal
form, since the widest range of participatory rights and, finally, protection of employee

representatives can be exercised (see previous section).
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Collective relations, i.e., also relations in concluding a collective agreement, are labour
relations. Therefore, the Civil Code shall apply to their regulation in the alternative, but only
to the extent that it does not contradict the law, good morals, basic principles of labour law

and public order.

3.7 Form, content, and process of concluding a collective agreement
A collective agreement is a specific type of contract. The Labour Code sets out the basic forms
and content of the agreement, and the Collective Bargaining Act sets out the process for

concluding it.

3.7.1 Form
According to the Labour Code, a collective agreement requires a written form. If the written
form is not followed, the collective agreement will not be taken into account at all. Another
specific feature of the collective agreement is the rule that the signatures of the parties must
be on the same document (the collective agreement should therefore be signed on the last
page and the signatures of the employer, and the employee representative should be made
side by side). If the signatures were not on the same document, the collective agreement
would not be taken into account (i.e., although there would be a stack of pages full of text,

there would be no collective agreement in fact).

In addition to a collective agreement, an agreement on the fulfilment of participatory rights
can be considered. However, the collective bargaining rules would not apply. It can also take
an informal form. However, the enforceability of the agreement outside of collective
agreements will be questionable. The Labour Code stipulates that the collective agreement
cannot be replaced by any other agreement. It will therefore be more the result of a general
social dialogue based on the fulfilment of mutual trust, a positive personal framework for

social dialogue and a gentleman's agreement.
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3.7.2 Content
A collective agreement may regulate the rights of employees in labour relations, as well as the
rights or obligations of the parties to the agreement. Provisions in a collective agreement that

impose obligations on employees or curtail their rights under this Act shall be disregarded.

The actual content of a collective agreement is limited by the autonomy of the parties' will
and the legal, economic, and personal framework (i.e., the legal limits, economic possibilities,
and bargaining power of the negotiators). All limits are relevant, but the actual possible
content of the agreed working conditions is subject to a legal limit, i.e., a limit on what can be

agreed in a collective agreement and to what extent.

In general, the parties may deviate from the Labour Code and other labour regulations if not
expressly prohibited by law. Arrangements that violate good morals, public policy or the law
relating to the status of persons, including the right to protection of personality, are
prohibited. In employment relations, the so-called minimax rule applies. A variation of rights
or obligations in labour relations shall not be lower or higher than the right or obligation which

this Act or a collective agreement provides as the least or the highest permissible.

It is not possible to agree in a collective agreement on a longer working week than the
maximum stipulated in the Labour Code. However, reduced working hours may be agreed,
i.e., performing fewer hours of work per week, but with no impact on pay, leave, etc. On the
other hand, it is not possible to undercut the minimum remuneration for work (minimum

wage) in a collective agreement.

A collective agreement is the ideal instrument to establish the rules of mutual communication

between the employer and the employee representatives (regardless of the form envisaged).

3.7.3 Conclusion process
A collective agreement is an obligation in private law, similar to an employment contract, a
lease or a contract of sale. However, the conclusion of a collective agreement is subject to

specific procedures and rules that differ from the general contracting under the Civil Code.
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The Labour Code refers directly to the Collective Bargaining Act in relation to the conclusion

of a collective agreement.

The Act on Collective Bargaining specifically regulates the process of concluding a collective
agreement, therefore the general provisions of the Civil Code, which relate to e.g., pre-
contractual liability or a future contract (obligation to conclude a new collective agreement),

etc., cannot be applied to the conclusion of a collective agreement.

This is practically the only procedural regulation that defines employee participation in a more
robust way. The main difference from the definition of the nature of information and
discussion is the consequences of non-compliance with the duty to cooperate, where a
dispute in the conclusion of a collective agreement may be resolved by a strike or lockout. In
fact, with appropriate negotiation, the demands of employee representatives for consistent,
effective, and complete access to information and for specification of rules of cooperation and

employer obligations can be implemented in the collective agreement.

Collective bargaining is initiated by one of the parties submitting a written proposal for a

collective agreement to the other party.

The party shall be obliged to reply to the proposal in writing without undue delay, but at the
latest within 7 working days, unless a different period is agreed, and to comment on those

proposals which it has not accepted.

The parties shall be obliged to deal with each other and to provide any other required

cooperation unless it conflicts with their legitimate interests.

If the collective agreement has been concluded for a fixed term, or if it has been concluded
for an indefinite term and the parties have agreed on the possibility of amending it on a certain
date, or if the agreement has been terminated, the parties to the collective agreement shall
be obliged to commence negotiations for the conclusion of a new collective agreement at
least 60 days before the expiry of the existing collective agreement or, where applicable,

before the date on which the parties have agreed on the possibility of amending it.
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The parties may agree in the collective agreement on the possibility of amending the collective
agreement and its scope; such amendment shall be treated as if the collective agreement had

been concluded.

The possibility of negotiating a change to a collective agreement should be defined at a specific
time (under certain conditions) and in relation to specific provisions. In most cases, it is not

advisable to open up the entire collective agreement to change one point.

If the employer does not want to bargain collectively, a mediator may be used to conclude a
collective agreement. If the negotiations are not resolved within 20 days of the expiry of the
submission of the dispute to the mediator, the negotiations before the mediator shall be
deemed unsuccessful and the trade union may initiate proceedings before an arbitrator or
proceed to declare a strike (except in occupations where strikes are excluded, e.g., security

forces). By the arbitrator's decision, the collective bargaining agreement is concluded.

3.7.4 Trade Union Membership
The quality and level of social dialogue is often linked to the very existence of the social
partners and their ability to communicate. From the perspective of collective bargaining and
the enshrinement of working conditions in collective agreements, a very important aspect can
be observed not only in the authorized body that has the legitimacy to bargain collectively,
but also in the civic activity transferred to the membership of the authorized bodies. In the
case of the Czech Republic, the so-called trade union density is an important factor. However,
the level of organization of employees in trade unions, as the basic representatives authorized
to bargain collectively, has been declining in the long term. If the goal and potential to
influence social justice, including the achievement of decent pay and working conditions
through collective agreements, is to be consistently achieved, it is essential that the trade
union mandate to negotiate on behalf of workers is as strong as possible. The strength of the
mandate is not more easily assessed in relation to membership (although exceptions can be
identified, e.g., in France union membership is not staggering), but trade unions can rely on
extensive civic initiative and empathy to address socio-economic employee issues - even

without the coherence of union membership, employees participate in events organized by
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the trade union movement. Although unions in France have one of the lowest statistical levels
of density of organization - membership - they play an essential role at both the company,

national and sectoral levels?4).

Membership in trade unions has shown a long-term downward trend (not only in the Czech
Republic). Fewer and fewer workers are becoming union members. Particularly in countries
where the level of trade union membership has a significant impact on, for example, the ability
to bargain collectively, or is related to the exercise of claims arising from the level of
representativeness, the personal affiliation of an employee to an employee representative
must be seen as an important element in creating a comfortable environment for the effective
conduct of social dialogue and ensuring fair working conditions through employee

participation.

The long-term downward trend in union organization is also evident in otherwise socially
strong countries where social dialogue has historically been an important instrument for
shaping the working environment. Declines can also be seen in Sweden and Denmark. The
following figure shows a graphical visualization of the decline in union membership over

time.?

In the Czech Republic, union organization currently oscillates around 10% of the active

workforce. In Sweden, on the other hand, the union organization rate is above 80%.

The extent to which participatory rights are exercised and the opportunities to obtain quality
information from the employer depend both on the number of employees of the employer

and on the strength of the trade union, which is mainly determined by membership.

A trade union is not obliged to comply with an employer's request that the employer ask the

trade union for an inventory of trade union members. On the contrary. This would be a

24 Five things you need to know about trade unions in France . [online]. thelocal.fr [cit. 2023-28-04]. Dostupné z:
https://www.thelocal.fr/20190920/five-things-you-need-to-know-about-trade-unions-in-france/

25 EUROFOUND AND CEDEFOP (2020), European Company Survey 2019: Workplace practices unlocking employee
potential, European Company Survey 2019 series, Publications Office of the European Union, Luxembourg. s.113
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requirement of the employer, which is
contrary to the GDPR and the Labour Code
(Section 316(4)). The employer is obliged to
fulfil its obligations towards the trade union
from the moment the trade union is active
in the employer's organisation (fulfils the
conditions of activity, see previous section),
regardless of the size of the trade union and

the number of its members.

Table: Trade union organization?®

Country Country Trade Union Density (2000 or Trade Union Density (2018 or

Abreviation earliest available) most recent)
France FR 2018 9,479782 8,828584
Estonia EE 2018 13,99092 4,254379
Lithuania LT 2018 16,82847 7,131681
Spain ES 2018 17,37105 13,62975
Portugal PT 2016 20,52008 15,30582
Latvia A% 2018 20,93533 11,8517

26 EUROFOUND AND CEDEFOP (2020), European Company Survey 2019: Workplace practices unlocking employee
potential, European Company Survey 2019 series, Publications Office of the European Union, Luxembourg. s.106
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Changes in the labour market and collective labour relations are manifested not only in the
content of collective bargaining (what can be negotiated), but also in the formal and subject
matter. If trade unions are formed from associations of workers, and if their strength is
derived from the size of their membership, social dialogue - and above all the position of the
trade union - will be affected by the introduction of new forms of employment. Especially
precarious forms of employment and platform work are based on the distance from the
normal workplace, or the normal performance of work in the social environment of a
collective of employees.?” There is social disengagement, which often entails a reduction in

union membership.
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27 Pplatformové zaméstndvéni se vyznaluje vysokou mirou individualizace a nizkou mirou odborové
organizovanosti, viz napf. BRANCATI, op. cit. s. 3
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Internal and external communication becomes more and more important when flexible forms
of employment are used. Platform employees, employees working from a different workplace
than the employer's, employees with flexible working hours, often do not stay at a specific
location, thus diluting their interaction with other employees. Understandably, the physical
transfer of information between employees is also limited, which can lead to an overall
weakening of social dialogue and participatory rights (limited information to compare
whether or not conditions are equal at the employer). The unwritten duty of employee
representatives can be seen as the collection and subsequent dissemination of summary

information so that employees have an overview.

The effectiveness of collective bargaining is primarily related to the potential and bargaining
power of trade unions. However, this is not the only aspect. As demonstrated by the French
example, assessing efficiency in relation to union membership rates can be misleading. In
taking into account the fulfilment of the objectives of collective bargaining, the factor of the
so-called scope of collective agreements cannot be omitted. The scope of collective
agreements is determined by the personal scope of the terms and conditions negotiated. The
personal scope of a collective agreement can thus be understood as its specific effects on
particular employees without the need for the employee in question to be unionised. If a
collective agreement concluded at company, sectoral or higher level applies to all employees,
regardless of their affiliation to a trade union, the importance of the collective agreement
itself increases. It is therefore not possible to draw a clear equivalence between trade union

membership and trade union activity and the achievement of fair working conditions.
Trade union density - mandate for collective bargaining

The interest of employees to be represented is a crucial factor influencing the results and
possibilities of social dialogue. It is primarily about the conditions of operation at the
employer, and above all about the strength of the trade union movement so that in any
communication and social dialogue it is possible to argue for a mandate not only legal (e.g., in
accordance with the Czech legal regulation under Section 286 of the Labour Code and

determination on the basis of majority rule). Trade union membership is on a steady
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downward trend worldwide. One of the challenges associated with digitalization is the
development of activities to make social dialogue more attractive and to recruit new

members.

Figure: union organization?®
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Membership in a trade ounion is not compulsory. However, the beﬁ'lefits negotiated by the
union are available to all, which is reflected in union membership. The degree and level of
union membership varies and differs according to the occupations and type of work the
employee does. In terms of new objectives and modern trends, trade unions can be expected

to become more active in social dialogue, also in terms of the use of modern technologies.

28 OECD (2019), Negotiating Our Way Up: Collective Bargaining in a Changing World of Work, OECD Publishing,
Paris, 2019. s. 30
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Figure: Union membership?®

29 Employment and social development in Eurpae. Annual Review 2018, op. cit. s. 173.
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AT 31 31 20
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cz 7 8 4
DE 19
DK 80
EE 8 8 10
ES 19 21 16 27
FI 76 77 71 73 74 77 78 81
FR 11 13 10 12
UK 28 30 24
HU 6 7 1
IE 33 39 34
LT 8 8 4
NL 23 19 26 25 21 28
PL 12
PT 12 14 6 8 7 17 21 12
SE 73 66 72 76 75 74
Sl 30
BG 13
cY | 44
SK 12
HR 27
IT 24 26 21
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The table below shows in which sectors employee representatives should intensify their
activities. Employees with employment contracts and permanent contracts have a higher
proportion of union membership, whereas employees with fixed-term contracts have a lower
proportion of membership. Similarly, it is evident that lower union organization can be found
in smaller companies and in the public sector. In any case, union organization is a major
challenge, especially in view of the changing nature of work, greater individualization, and the

use of the means of the digital revolution (see e.g., platform workers).

3.7.5 Entities authorized to collective bargaining
In the previous sections | have mentioned the importance of trade unions in the exercise of
participatory rights and the possibility of exercising them (rights) through other types of
employee representatives. It must be emphasized again that although there are multiple
employee representatives for a wider range of participatory rights, only the trade union has
the right to collective bargaining and a privileged position in the Czech legal environment. The
prioritisation of the trade union as the basic representative of employees is in line with the
current trend in the European environment, where, for example, the Directive on fair wages
and the promotion of collective bargaining explicitly refers to trade unions. Although the
discussion and the adopted EPSCO opinions3°, following a more extensive debate, on the
recommendations to support the strengthening of social dialogue in Europe suggest the
possible involvement of more types of employee representatives, the priority remains to

conduct collective bargaining through the trade union.

A fundamental issue of collective bargaining and achieving the possible enshrinement of a fair
wage is the definition of the range of entities that are entitled to bargain collectively. The
scope of employee representatives and their powers may vary. The Czech legal environment
grants trade unions a privileged position and a monopoly for collective bargaining, since the

Charter and the Labour Code are based on the assumption that only the trade union is entitled

30 EPSCO, Proposal for a COUNCIL RECOMMENDATION on strengthening social dialogue in the European Union.
[online]. thelocal.fr [cit. 2023-06-13]. Dostupné z: https://data.consilium.europa.eu/doc/document/ST-10542-
2023-INIT/en/pdf
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to conclude a collective agreement on behalf of the employee and that any substitution of the
collective agreement by other arrangements is considered contrary to the law and different

agreements and contracts will not be taken into account.3!

In the Czech legal environment, it is possible to identify other participants in social dialogue
as foreseen by law (note, not entities authorized for collective bargaining), which are the so-
called quasi-subjects3? in the form of a works council, a European works council and a
representative for occupational safety and health. However, only trade unions have the right

to collective bargaining and the ability to conclude collective agreements.

The extension of the various ways of representing employees' interests is defined by national
legislation in its own way, an example being the Austrian and German systems, in which works
councils constitute a body which, although not having the right to conclude tariff agreements
(but having special powers to enter into company agreements which can intervene in the field
of remuneration in specific cases)®* and where the activity of employee representatives and

the autonomy of the will of the parties are limited.3*

Considering the role of employee representatives is essential from a collective bargaining
perspective. The range of participants in social dialogue is quite broad and the specific
entitlements of each form must always be taken into account. The following chart (2019)

shows the intensity of employee representation in its various forms and shapes.?®

31 Ustanoveni § 22 a § 28 zakoniku prace

32 HORECKY, Jan. STRANSKY, Jaroslav. Socidini dialog a jeho ucastnici. op.cit. s. 27 — 41.

33V souladu s ustanovenim § 77 odst. 3 zakona o podnikové Ustavé (,betriebsverfassungsgesetz) se jednd o
situaci, kdy tak predvidd wvyslovné tarifni smlouva, viz Dostupné z: https://www.mayr-
arbeitsrecht.de/blog/betriebsvereinbarung-lohnabsprache/

34 Srov. Bundesarbeitsgericht Urteil vom 11. April 2018, 4 AZR 119/17. Dostupné z:
https://juris.bundesarbeitsgericht.de/cgi-
bin/rechtsprechung/document.py?Gericht=bag&Art=pm&Datum=2018&anz=23&pos=5&nr=20968&linked=urt
35 EUROFOUND AND CEDEFOP (2020), European Company Survey 2019: Workplace practices unlocking employee
potential, European Company Survey 2019 series, Publications Office of the European Union, Luxembourg. s. 114
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Table: Configuration of employee representation structures (%)

Works council only

Non-union staff representation only

Trade union delegation only

Trade union delegation, works council and other
Trade union delegation and other

Trade union delegation and works council

Other country-specific only

Works council and other

The global trend is to grant the right to collective bargaining, as it corresponds to the Czech
legislation, only to trade unions. Debates along the same lines and with the same
considerations have been initiated following the text of the Directive on adequate minimum
wages and the promotion of collective bargaining. A union's exclusive authority to bargain
collectively minimizes the potential for conflicts of interest between different forms of
employee representatives. However, the national legislation and the scope of competence, or
the content of what can be covered by collective bargaining, must always be taken into
account. For example, compared to the German and Austrian systems, the Czech trade union
has a greater degree of participatory rights (which is, however, due to the specificity of the
individual systems of employee representation). In the Czech environment, many of the
competences of the respective trade union organization belong to the works council in the
German and Austrian environment (while in our country the works council has practically no
fundamental competences). These include, for example, consents to the installation of
surveillance equipment or consent to the introduction of agency employment and the

recruitment of temporary agency workers.
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3.8 Collective bargaining
Collective bargaining is a closer part of social dialogue. Although collective bargaining and
social dialogue are often synonymously confused (usually at the supranational level), a
fundamental qualitative difference must be perceived in the national conditions of the Czech
Republic. While social dialogue is any communication between social partners on all issues
related to the performance of dependent work, collective bargaining is a qualitatively
different institution. In contrast to social dialogue, collective bargaining is bound by a number
of rules which also result from legal regulations (e.g., Act No. 2/1991 Sb., on Collective
Bargaining) and is rather a formalized process of conducting social dialogue aimed at
concluding a normative legal act - a collective agreement - which is binding for the contracting
parties and, above all, guarantees employees individually enforceable rights through legal

(judicial) means.

Collective bargaining has a major impact on conditions at the employer. Achieving fair
remuneration for work, decent wages and working conditions and the full and effective
exercise of participatory rights are among the essential objectives of collective bargaining.
However, just as collective bargaining affects working conditions at the employer, working
conditions at the employer affect collective bargaining itself. It is not only the legal framework
of collective bargaining possibilities, i.e., first of all the scope of possible contents of collective
agreements (what can be the content of a collective agreement from the legal point of view),
but also the economic framework (what can collective agreements contain and regulate from
an economically sustainable point of view) and finally the personal framework. In the context
of the question of to what extent, in what ways, in what forms and under what conditions to
effectively achieve the fulfilment of the ideas and possibilities presented by law for the
exercise of participatory rights, it is necessary to reflect on the interdependence with the
personal aspect of collective bargaining. In seeking an answer to the question presented, one
must abstract from the perception of a personal limit to collective bargaining consisting of the
person of the negotiator (the active participant), but rather focus on the employees who

constitute the membership base and mandate for the union, and at the same time the non-
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members - the employee - who are covered by the collective agreement and all of its benefits
without having to actively participate. In a work environment with successful social dialogue
and a good collective agreement, trade unions often come up against the essence of the scope
of the collective agreement in their recruitment activities - the relationship is also to the non-

unionised.

In practice, a good collective agreement (CA) becomes a threat to itself, because ...

Negotiated CA benefits apply to all employees!

The general scope of the collective agreement with respect to personal limits and recruitment
activities is identified by unionists as one of the fundamental elements of why there is no
growth in the membership base. Following the resolution of the presented challenge, the so-
called Objector's Guide was created for the needs of the Czech-Moravian Confederation of
Trade Unions, which as a manual contains a number of predefined common negative
statements against the trade union movement and collective bargaining and helpfully written

reflections on them.
Response from the objector:3®

That is why | am trying to explain to you why it is important to be a member, because our

bargaining position is directly proportional to the number of organized workers.

So, it is clear that if we are poorly organized, we have a weak mandate and will negotiate

much less. And this less just applies to everyone.

In the event that our organization is weak, we leave everything in the hands of the leadership

and depend on their decisions.

36 Namitkovnik. [online]. skolskeodbory.cz [cit. 2023-28-04]. Dostupné z:
https://skolskeodbory.cz/sites/skolskeodbory.cz/files/downloads/1501953846/namitkovnik_cmos_ps.pdf
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All those who have ridden so far are potential members and our job is to explain to them why

it is important to join the trade union.

Of course, there are always people who think they are clever but just cannot see two steps

further.

Yes, we have to by law, we are representatives of all employees. But if there are only a few

people in the trade union, the employer will not listen much.
If there are a lot of us, we will be better able to get our suggestions and comments across.

Yes, the collective agreement covers all employees, but only unions can enter into it, so the

more of us there are, the better bargaining position we will be in.

In addition, we have benefits and benefit programs outside of the collective bargaining

agreement, but these are only for our members.

This is true, but we only provide protection and assistance to union members in the event of

non-compliance with a collective agreement.

The attractiveness of union membership is influenced not only by the actual wage
arrangements in collective agreements, but also by the general setting of working conditions
resulting from other benefits. In internal communications and often externally, the union
markets itself in relation to the results of its activities. These are extremely dependent on the
effective exercise of participatory rights. By making union membership optional, but the
benefits negotiated in the collective agreement also available to non-members, the focus
should be on promoting additional added value. Added value may be perceived, for example,
in respecting the employer when dealing with employee complaints about working conditions

at the employer, etc.

Organization and membership are related to the size of the company and the sector in which
employees work. Employers with a large number of employees have higher levels of

organization, while in small and medium-sized enterprises, higher levels of organization are
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more the exception. This may be due to the fact that in small companies the relationship with

the employee is built more on personal contact and social bonding.

The above-mentioned consideration regarding the subjects of collective bargaining. With
regard to the different competences in the different national legal systems, it can be
summarised that collective bargaining is predominantly the responsibility of the trade union,
while the unifying element of collective bargaining across national legal systems can be seen
as being primarily the wage agenda and the exchange of information, discussion and collective
bargaining on working conditions relating to employee remuneration. The determination of
fair remuneration for work and decent working conditions, including a fair minimum wage, in

the collective bargaining process is primarily the responsibility of trade unions.

The attractiveness of membership also grows in relation to the results of collective bargaining
with regard not only to setting a fair wage, but also to ensuring the social status of employees

with security of tenure track.

The link between the effective use of participatory rights in defending working conditions at
an employer and collective bargaining and the level of union membership cannot be easily
demonstrated or refuted. However, from the available data on working conditions in
employers where a trade union is active and working conditions are co-regulated by collective
agreements and employers where collective bargaining is not present (or collective bargaining
at company and sectoral level), a certain trend can be observed. In general, employers where
social dialogue is perceived as an important tool for achieving social reconciliation and decent
working conditions can be found to have higher working conditions than where social dialogue

is not promoted.

The effect of union membership rates on fair wage can be traced particularly where collective
bargaining outcomes operate on a membership basis. The sharing of the employer's economic

results (profit-sharing translated into quality wages and working conditions) indicates the
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essential interdependence and importance of membership precisely in relation to ensuring

fair remuneration (see the following table3’).

Union membership rate and share of income going to the
middle 60% of families
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Soutrce: Data on union density follow the composite series found in Historical Statistics of the United
States; updated to 2013 from unionstats.com. Data on the middle 60%'s share of income are from U.S.
Census Bureau Historical Income Tables (Table F-2).

Economic Policy Institute

Strong social dialogue and a strong position of employee representatives and their respect by
the employer promotes quality and fair working conditions. Importance can also be attached
to the level and extent of trade union activity. Social dialogue and collective bargaining at a
broader - sectoral or regional - level, not only within companies, contributes to fair pay and

working conditions. The fight against social dumping and the gradually opening up of scissors

37EPIC. Collective Bargaining’s Erosion Has Undercut Wage Growth and Fueled Inequality [online]. www.epi.org
[cit. 2023-28-04]. Dostupné z: https://www.epi.org/publication/benefits-of-collective-bargaining/#epi-toc-5
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in labour costs and remuneration, as well as other aspects of the labour market such as the
gender pay gap, can be tackled at a higher level with a broader scope. Higher levels of trade
union membership and the consequent power of trade unions and the collective agreements
they negotiate have the effect of reconciling the working and social conditions of employees

and society in general.

Experience in measuring working conditions and conducting social dialogue shows that trade
unions built on a strong membership base and dense coverage and scope are able to negotiate
working conditions more universally. The standards then apply to multiple workplaces or
entire sectors and regions. Increasing the attractiveness of trade union membership and
promoting social dialogue and collective bargaining should become a goal not only of the

enterprise social partners but also of national interests.38

3.9 Participatory rights in the context of decent working conditions
By exercising participatory rights, employee representatives contribute to the establishment
of decent working conditions at the employer. Opportunities to exercise participatory rights,
as noted above, often affect the nature and quality of the working environment. In order to
be able to conduct a quality social dialogue with the participation of employee representatives
and aim at decent working conditions, it is necessary to set a certain quality of information
exchange and activity by employee representatives. Achieving decent working conditions
(wages; working time arrangements, etc.) are among the main attributes of social dialogue

and collective bargaining.

The basic legal documents of the Member States, as well as those of the European Union and
supranational entities, contain references to participatory rights, and thus to employers'

obligations to listen to them. Their fulfiiment, however, is largely related to the socio-

38 RHINEHART, Lynn. McNICHOLAS, Celine. Collective bargaining beyond the worksite. Economic Policy Institute.
[online]. epi.org [cit. 2023-28-04]. s. 2. Dostupné z: https://www.epi.org/publication/collective-bargaining-
beyond-the-worksite-how-workers-and-their-unions-build-power-and-set-standards-for-their-industries/
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economic, political, cultural, and social factors of a given Member State. There is a gradual

harmonization within the European Union. However, exceptions must be maintained.

Participatory rights are part of the European Pillar of Social Rights when they implicitly feed
into the guarantee of decent working conditions (similarly, for example, in the Charter of
Fundamental Rights of the European Union39). It is one of the foreseen dimensions (i.e., we
can talk about a conditional argument in a circle), namely social dialogue, that leads to the
achievement of decent working conditions, which include, in addition to remuneration, secure
and adaptable employment, information on working conditions and protection in the event
of dismissal, social dialogue and employee involvement, work-life balance or a healthy, safe

and well-adapted working environment and data protection.*®

Figure: European Pillar of Social Rights*!

39 Listina zakladnich prav Evropské unie. [online]. fra.europa.eu [cit. 2023-28-04]. s. 2. Dostupné z:
https://fra.europa.eu/cs/eu-charter/article/31-slusne-spravedlive-pracovni-podminky

40 Eyropsky pilif socidlnich prav [online]. ec.europa.eu [cit. 2023-28-04]. s. 2. Dostupné z:
https://ec.europa.eu/info/strategy/priorities-2019-2024/economy-works-people/jobs-growth-and-
investment/european-pillar-social-rights/european-pillar-social-rights-20-principles_cs#kapitola-ii-spravedliv-
pracovn-podmnky

41 Tamtéz
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Modern trends affecting collective bargaining across the developed world and especially

‘j

within the European economic area are related to changing trends not only in terms of
changes in the subject matter of production but also in relation to modern approaches to
human resources. The social partners and trade unions (employee leaders) must be involved
in creating a harmonious working environment and finding ways to establish and maintain the
concept of decent and dignified work (globally referred to as the decent work agenda). The
decent work agenda has historically been the responsibility of the social partners and workers'
representatives in particular. According to the Director-General, the common future
depended on how the ILO and its Member States could cope with the current social demands
of the labour market, all within the concept of the decent work challenge.*? Decent work is

an integral part of the Agenda for Sustainable Development.

Figure: Decent Work as part of the Agenda for Sustainable Development*?

42 SOMAVIA, Juan. Report of the Director-General: Decent Work. International Labour Office Geneva. Dostupné
z: https://www.ilo.org/public/english/standards/relm/ilc/ilc87/rep-i.htm

43 |LO. Decent work and the 2030 Agenda for sustainable development. [online]. ilo. org [cit. 2020-28-08].
Dostupné z: https://www.ilo.org/wcmsp5/groups/public/---europe/---ro-geneva/---ilo-
lisbon/documents/event/wcms 667247.pdf
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Decent work becomes an explicit goal and means to achieve a fair labour market and to ensure
sustainable development in the future. Particularly in the implementation of labour standards
in less developed countries (although the validity of the Decent Work for All agenda is
universal), decent work is often cited as probably the most powerful concept and effective
tool at the disposal of the international community, and one that it has developed over the
years, providing unprecedented policy opportunities that can offer effective, proportionate

and, above all, efficient responses to the current globalization trend.**

In implementing the Decent Work Agenda, the ILO sets out the basic cognitive elements of
the potential activity under consideration - work. Not all work can be identified with decent

and dignified work. Nor can the concept of decent work be understood to mean only that a

44 REPORT | (A)/ILC 96-2007. Director - General introduction to the International Labour Conference. Decent work
for sustainable development. International Labour Office: Geneva, s. 2.
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person has a right to work, i.e., any work, but work that enables him or her to live in society

and meet ordinary needs.

In fact, the concept of decent work is based on the belief that work should be a source of
human dignity, family stability, peace and democracy, and the implementation of the concept

of decent work rests on four fundamental pillars:

- striving to create enough jobs and employment opportunities while developing the
conditions for business,

- guarantee of labour rights (respect for the rights of the employee)

- increasing social protection and

- promoting social dialogue.*

The decent work project, or decent work as such, must be understood in the modern context
as a tool for achieving economic and social growth, including sustainable development. Trade
unions can make a major contribution to decent work through a number of provisions in

collective agreements.

As in the previous case (reference to the European Social Pillar), the importance of social
dialogue and the effective use of participatory rights is again emphasised. A common feature
can be seen in the clear support and underlining of the importance of social dialogue, on the
other hand without a specific and precise definition of its implementation. Again, therefore,
collective bargaining and the rules in the concluded collective agreement can be inferred as a

basic tool that can lead to the full exercise of participatory rights.

4 The importance of participatory rights not only at national level

Social partnership is not only an element of the construction of national labour markets, but
also has an impact on the transnational guarantee of decent working conditions. A clear

example is the setting up of the basic functional framework of the European Economic Market,

45 GALVAS, Milan a kol. Pracovni prdvo. Brno: Masarykova univerzita, 2012, s. 63.
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which is based on a functioning economic and social model. The economy should not be
focused only on the financial calculus, but it is also necessary to evaluate the social
consequences, i.e., affecting, for example, the position of individuals not only in society in
general, but also in the performance of dependent work. Other factors should also be taken
into account (e.g., the current focus on the green economy and the environmental context in
relation to the green deal, while respecting social impacts, e.g., by focusing on increasing

people's skills and increasing the adaptability of labour market requirements?).

The guarantee of collective bargaining is based, as mentioned above, on a number of
supranational legal sources. The participation of employees, or their representatives, in the
shaping of working conditions has a history in modern history, when they are given
fundamental importance not only by the aforementioned economic and social model of the
functioning of the European economic market, i.e., the European Union, but also by the

International Labour Organization.

The level of conducting social dialogue in the form of existing results and existing working
conditions and the applicability of collective agreements to non-unionised employees are
among the factors that influence the continued enforceability of participatory rights and the
actual participation of employee representatives in collective bargaining. Factors that
influence membership and consequently the level of results achieved also lie in the personnel
level and other aspects of the labour market and the real life of employees. The subjective
perception of possible obstacles to collective bargaining is one of the important aspects of
social dialogue and the development of collective labour relations for the future. The study
carried out for the purpose of identifying these barriers shows that the limiting factors are

also the operational or procedural conditions of trade union activities (e.g., the degree of

46 Tiskova zprava. Employment: Commission outlines measures to maximise hob opportunities in the green
economy. [online]. Eur-lex.europa.eu [cit. 2023-28-05]. Dostupné z:
https://ec.europa.eu/commission/presscorner/api/files/document/print/en/ip_14_765/IP_14_765_EN.pdf
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perceived effectiveness). In fact, it may be a case of insufficient implementation or inadequate

regulation of the use of participatory rights.

Figure: Barriers to collective bargaining?’

What barriers to collective bargaining do you think negatively
influence collective bargaining?

Too long process of finding a compromise
between unions and employers
Ineffective communication

Small membership base

More trade unions in one company

Economic situation of the company or
Barriers in legislation
Lack of financial resources

Lack of use of digital technologies

| don't see any barriers

Other

Among the most frequently cited barriers to collective bargaining is the excessively long
process of finding a compromise between unions and employers. As many as 58% of
respondents say so. The second most frequently cited problem is ineffective communication

in collective bargaining. Half of the respondents consider this to be a barrier. A small

47 HUSARIKOVA, Ludmila. NESRSTOVA, Markéta. Role a vyznam kolektivniho vyjednavani v dobé 4. primyslové
revoluce. TREXIMA. 2020. s. 29. Dostupné z:
https://ipodpora.odbory.info/soubory/uploads/ASO_pr%C5%AFzkum_Role_a_v%C3%BDznam_KV.pdf
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membership base is a problem according to 37% of respondents. 35% of respondents also
ranked the larger number of trade unions in one enterprise as a barrier to collective
bargaining. Other barriers cited include the economic situation of the company or industry
(31% of respondents), barriers in legislation (26% of respondents), lack of funding (22% of
respondents), and the least number of employees consider the lack of use of digital
technology in collective bargaining to be a barrier (8% of respondents). 6% of respondents say

they perceive no barriers to collective bargaining.*®

4.1 Collective bargaining and the International Labour Organization
From the perspective of the International Labour Organization, the application of participatory
rights brings benefits not only for the employees themselves, but also for society as a whole.
The importance of social dialogue and collective bargaining (whether seen in the broader or
narrower sense) in the above view is illustrated by a number of conventions and
recommendations of the International Labour Organization.*® Both the Conventions and the
Recommendations are considered by the transnational community as instruments for the
implementation of social (but in fact also economic) policies aimed at achieving not only
decent living standards but also decent work and fair working conditions. The recognition of
the right to collective bargaining for employee representatives (in the context of the exercise
of the right to organize freely) - in the Czech Republic, for trade unions - has brought positive
results. Negotiations between workers' representatives and employers are then fairer and
more equitable when not only the voice of capital is listened to, but also social (workers' voice)
demands. The guaranteed possibility to bargain collectively provides both parties with the
opportunity to achieve what is possible in the context of fair working conditions, as well as a

fair working environment and minimizing potential disputes or potential costs and economic

48 HUSARIKOVA, Ludmila. NESRSTOVA, Markéta. Role a vyznam kolektivniho vyjednavani v dobé 4. pramyslové

revoluce, s. 28.
49
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losses.”® The promotion of collective bargaining and social dialogue, which is to be guaranteed
not only within the corporate environment itself, but above all by national authorities and
national legal systems, is enshrined in practically every one of the conventions mentioned
(i.e., the social dialogue results in conventions and recommendations as such in a
transnational environment, while they themselves enshrine the promise and task of
promoting social dialogue and collective bargaining in common practice within national labour
markets, etc.). If the debate is about the application of participatory rights, then the
importance of international conventions can be sought in a similar way to the instruments of
Community law, setting the direction of a positive environment and guaranteeing minimum
social standards and highlighting the importance of social dialogue. The importance of
collective bargaining (the application of participatory rights) can then be traced, for example,
in the last of the International Labour Organization conventions adopted in 2019, which dealt
with violence and sexual harassment (not only) in the workplace. In Article 5, States directly
commit themselves to respect, promote and implement the fundamental principles and rights
of workers, in particular the right to freedom of association and the effective recognition of
the right to collective bargaining, and to promote decent work in order to prevent, eliminate
and avoid violence and sexual harassment in the workplace and the world of work. Not only
the national legal framework (legislation and legal order), but also social dialogue, collective

bargaining and collective agreements are to be used to promote the objectives.>!

Although neither Conventions nor Recommendations are automatically binding, i.e., their

binding nature is linked to ratification by individual Member State, they have universal

51 Umluva MOP €. 190 o odstranéni nasili a obtéZovéni ve svété prace [online]. ilo.org [cit. 2023-27-05]. Dostupné
z:
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::N0O:12100:P12100_INSTRUMENT _ID:39998
10:NO
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application, particularly with regard to the societal perception, ethics and the nature of the

universality of the reach of the ILO's activities.

In the Czech legal environment, the ILO conventions are perceived as the basic standard for
shaping the conditions for the performance of dependent work. Nevertheless, the Czech
Republic is not a signatory to the whole complex of conventions. The list of conventions
ratified by the Czech Republic amounts to less than 50%°2 of the conventions adopted at the
ILO>3. In terms of content, however, the national conditions are generally consistent with the
objectives contained in other conventions, while always respecting the importance of

collective bargaining and social partnership.

4.2 Participatory rights at European level
The anchoring of social dialogue and collective bargaining is one of the central attributes of
the functioning of the economic market and, as already mentioned, at European level.
Implementing and supporting the implementation of the social partners' participatory
activities at the European level, as well as the parameters of the European legislative process.
The harmonization of national labour market regulations and the guarantee of minimum
standards by means of primarily secondary EU law (for the Czech legal environment, see e.g.,
the list of implemented European sources in note 1 of the Labour Code>?) is based on the
negotiations of social partners at both European and national level. The minimum standards
contained in the guidelines are negotiated in a transnational social dialogue. The national
social partners then contribute to the de facto enshrinement of the European legislator's
objectives and ideas in national laws. Subsequently, as in other cases (where there is no

implementation), space is left for the social partners' own action at sectoral and company

52 Umluvy Mezindrodni organizace préce ratifikované Ceskou republikou [online]. mpsv.cz [cit. 2023-27-05].
Dostupné z: https://www.mpsv.cz/umluvy-mop

53 Seznam Umluv Mezindrodni organizace prace [online]. ilo.org [cit. 2023-27-05]. Dostupné z:
https://www.ilo.org/dyn/normlex/en/f?p=1000:12000:1785413380302::::P12000_INSTRUMENT_SORT:4

54Uz 1466 Zakonik prace. Sagit. ISBN 9788074885051.
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level, where, in particular through collective bargaining, deviations from binding standards

can be made and more favourable working conditions guaranteed in collective agreements.

Social dialogue and collective bargaining as fundamental tools for achieving social
reconciliation and the full use of the economic and social model of the European economic
market are constantly resonating in the activities of the EU institutions themselves, as well as
in the results of their work and the objectives and agendas they set. A certain stagnation of
the social aspect of this model led to the restart of social dialogue processes in 2016 under
the New Start for Social Dialogue agenda>. The usefulness of social dialogue and collective
bargaining as tools for ensuring economic stability (as well as the stability of the market itself)
is clear from the evidence that has occurred from the negative effects of the crises. The most
resilient markets were those of the Member States where the market economy responded
not only to the demands of capital, but also to the demands of workers' representatives. A
functioning social dialogue has contributed to maintaining market functionality, job stability
and adapting to the current demands of change through short-term agreements between the

social partners.>®

Building on the New Start for Social Dialogue agenda, the European Social Dialogue builds on
another focus and, in effect, a framework instrument, the European Pillar of Social Rights. The
promotion of collective bargaining and social dialogue are among the core agendas and are
enshrined directly in the text of the document. The implementation and promotion of
participatory rights falls within the general orientation of the scope of action of Member

States, particularly in the context of achieving decent and serviceable working conditions.>’

55 New start for social dialogue — one year on. [online]. ec.europa.eu [cit. 2023-27-05]. Dostupné z:
https://ec.europa.eu/commission/presscorner/api/files/document/print/en/memo_16_823/MEMO_16_823_E
N.pdf

56 A new start for social dialogue — one yer after. Luxemburg: Publication Office of the European Union. 2016. s.
4.

57 K vyznamu Evropského pilife socidlnich prav viz text v rdmci kapitoly Spravedlivé pracovni podminky
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4.2.1 Agenda of acceptable wages and support for collective bargaining
Support for collective bargaining appears in a number of directives aimed at ensuring fair and
decent working conditions for workers across modern Europe. In practically all preambles or
introductions to the texts of the directives, there is a requirement for Member States to
promote social dialogue with the social partners in order to implement the intended agendas
(this is the case, for example, in the implementation of the Directive on reconciliation of family
and working life*® or the proposal for a Directive on improving working conditions at work
through platforms> etc.). The already announced directive on adequate wages and support
for collective bargaining, which the Czech Republic, like other countries, should implement
within two years (by 2025), seems to be crucial in terms of the application of participatory
rights. The text of the Directive has undergone turbulent changes, with significant progress
being made as a result of an agreement between the EU Council and the European Parliament
negotiators.®® The significance of the agreement lies above all in the confirmation of the
specificity of social dialogue and collective bargaining, i.e., the direct conclusion of collective
agreements, in the determination of fair working conditions and wages, i.e., the achievement
of a decent labour market, working and living conditions for employees within the European
economic market. From the point of view of the national workers' representatives, the text of
the agreement has a major impact in enforcing state guarantees for the implementation of
collective bargaining and removing situations where obstacles to collective bargaining appear,
which practically completely paralyze the whole process and make it impossible to achieve
effective results (see the relevant chapter, in particular the issue of trade union pluralism in

collective bargaining).

58 €I. 50 Smérnice Evropského Parlamentu a Rady 2019/1158/EU o rovnovaze mezi pracovnim a soukromym
Zivotem rodi¢ll a pecujicich osob. [online]. Eur-lex.europa.eu [cit. 2023-28-05]. Dostupné z: https://eur-
lex.europa.eu/legal-content/CS/TXT/PDF/?uri=CELEX:32019L1158

5% €l. 52 Navrhu Smérnice Evropského Parlamentu a Rady o zlep3eni pracovnich podminek pii praci
prostfednictvim platforem [online]. Eur-lex.europa.eu [cit. 2023-28-05]. Dostupné z:
file:///C:/Users/104220/Downloads/COM_2021_762_1 EN_ACT%20(4).pdf

50 European Commission Press release. Commission welcomes political agreement on adequate minimum wages
for workers in the EU [online]. ec.europa.eu [cit. 2023-28-05]. Dostupné z:
https://ec.europa.eu/commission/presscorner/api/files/document/print/en/ip_22_3441/IP_22_3441_EN.pdf
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With regard to the position of the social partners, the promotion of collective bargaining and
the achievement of fair working conditions, including the guarantee of a fair wage, the above-

mentioned agreement itself provides a basic starting point,

- namely better monitoring and enforcement of minimum wage protection (national
legislation will have to include institutional arrangements for collecting data on the
prevalence of fair wages; access to employees' participatory rights, including the right
to strike),

- aframework for setting the updating of legal minimum wages (where Member States
will not leave the level of the minimum wage to social partners' agreements, a proper
way of indexing minimum wages must be ensured and implemented; however,
substantial support is still given to social dialogue),

- promoting and facilitating collective bargaining on wages (in contrast to the original
draft framework, the Directive requires that where collective bargaining on wage
conditions is not extended to more than 80% of employees in Member States
(previously 70%), Member States must draw up an action plan to promote collective

bargaining.

In view of the importance of the Directive, the text of the Directive as at the date of submission

is attached as an Annex.®!

The Fair Wages Directive and the promotion of collective bargaining, as well as other sources
in general, as can be seen from the text presented so far, still have a common feature.
Although it always emphasizes the importance of participatory rights, it does not give a
concrete answer to the basic question raised in the study, namely how and where to seek a
guarantee of the employer's fulfiiment of the participatory rights of employee
representatives. The directive points to the need to create an action framework, but even this

is not in concrete form (not even at the national level from the MLSA).

61 p¥iloha €. v zavéru celé studie.

98



- PRAVNI ¢ ¢«
I NSTITUT -

Social dialogue at European level plays an essential role in guaranteeing fair socio-economic
policies. Given the fact that European social dialogue favours transnational bargaining, a
framework for sectoral social dialogue has historically been established. Sectoral social
dialogue can more appropriately and accurately reflect the changing labour market
requirements in a given sector and can thus create an optimized framework for collective
bargaining, taking into account sectoral specificities. As a result of the Commission's decision,
sectoral social dialogue at European level has been formally established. Following

Commission Decision 98/500/EC®?, social dialogue committees are being set up.

Figure: How European social dialogue works®?

62 Rozhodnuti Komise ze dne 20. kvétna 1998 o zfizeni vyboru pro kolektivni vyjedndvani k podpoFe dialogu mezi
socialnimi partnery na evropské drovni. Dostupné z: https://eur-lex.europa.eu/legal-
content/CS/TXT/PDF/?uri=CELEX:01998D0500-20130701&qid=1592253281898&from=CS

83 Evropska komise. Novy za&dtek pro socidlni dialog. EU: Belgie. 2016. s. 7
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The figure shows the basic parameters of the functioning and implementation of participatory
rights at European level. The implementation of participatory rights can be similarly
negotiated in a collective agreement, always taking into account the specificities of the

employer.
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4.2.2 participativni prava a osoby samostatné vydélecné c¢inné
V Uvodni ¢asti textu a na mistech, kde byla pozornost vénovdna adresatiim participativnich
prav, byla zminéna agenda platformovych zaméstnancl a zvlastni povahy osob samostatné
vydélecné Cinnych bez zaméstnancl. Kolektivni vyjednavani a socialni dialog jsou prakticky na
vSech muyslitelnych Urovnich vystaveni uréitym oslabujicim prvkdm. Mezi né lze radit i
soucasné trendy zvySovani podill aktivit zajiStovanych osobami samostatné vydélecné
¢innymi a odklanéni se od stabilniho pracovnépravniho vztahu (danou situaci se zabyva napf.
jiz zminény navrh smérnice na ochranu prav pracovnikl platforem). V navaznosti na
provadéné agendy se Ize z pohledu narodniho zakonodarce upozornit na moderni postupy pfi
vnimani pravé kategorii zaméstnanctll, resp. pracovnikl a fyzickych osob, kterym ma byt
ochrana plynouci se smérnice urcena. Inspiraci Ize proto hledat predevsim v uvédomeéni si
ménicich se pozadavkd hospodarského trhu i charakteru a podoby osob vykonavajicich
ekonomické Cinnosti. V obecném méfitku plati, Ze kolektivni vyjednavani a kolektivni smlouvy
lezi mimo mozZnosti osob samostatné vydéle¢né cinnych, neb by se dostavaly do rozporu
s komunitarnim pravem®. Pfi Upraveé socidlnich a pracovnich podminek (tj. obecné socialnich
prav) si vSak evropsky zakonodarce uvédomil zvlastnost postaveni nékterych osob samostatné
vydélecné cinnych, které se svoji podobou blizi zaméstnanclim (celkové i s ohledem na
narodni pravni rady, které rlizné definuji tzv. self-employed person a zaclenuji je pod pojem
zaméstnanec, resp. zcela mimo ramec pracovniho prava). V ndvaznosti na rozhodovaci praxi
Soudniho dvora Evropské unie, ktery pfi své nalézaci praxi bral v vahu cile socialni politiky
Evropské unie, bylo dovozeno, Ze urcitda omezeni hospodarské soutéze jsou v kolektivnich
smlouvach mezi zastupci zaméstnancl a zaméstnavateli nutné obsaZena jsou nezbytna pro
zlepSeni pracovnich podminek. Nejsou tak v rozporu s komunitdarnim pravem na ochranu
hospodarské soutéze. Pfi hleddni vymezeni pojmu zaméstnance Soudni dv(ir vychazel z Sirsi

definice a nezaméfil se jen na gramaticky vyklad. Pod pravem reflektovanou aprobovanou

64 €l. 101 Smlouvy o fungovani o fungovéni EU
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pusobnost kolektivnich smluv podfadil i tzv. faleSné osoby samostatné vydéleéné &inné?®>
(rdmci ¢eského praxe ze Ize uvaZzovat napf. o nelegalnim zaméstnavaniv podobé Svarcsystému
a ekonomicky zavislych osobach samostatné vydéle¢né cinnych), které jsou fakticky ve
srovnatelné situaci jako zaméstnanci.®® Za fale$nou osobu samostatné vydéle¢né ¢innou lze

dle rozhodnuti SDEU povaZovat osoby, které

- jednaji pod vedenim svého zaméstnavatele (zadavatele), zejména pokud jde o
moznost volby pracovni doby a mista a obsahu pracovni ¢innosti,

- nese komercni rizika zaméstnavatele (zadavatele), tj. dochazi k prenasi negativnich
hospodarskych vysledk( napt. v souvislosti se snizeni odmény,

- po dobu trvani smluvniho vztahu jsou zaclenény do podniku zaméstnavatele

(zadavatele).

Kolektivni vyjedndvani a zastiténi socidlnim dialogem Ize proto dovodit, v uréitém ramci, i pro
osoby samostatné vydélecné ¢inné bez ohledu na jejich administrativni ¢i zakonné vymezeni
a oznaceni. Pochopitelné musi byt naplnény vySe uvedené znaky a neni moziné aplikovat
ochranu na celou oblast jinak svobodného trhu. Podstatou dopadu smérnice z pohledu osoba
samostatné vydélecné cinnych bez zaméstnancl a participativnich prav je vyslovené zajisténi
souladnosti uzaviené dohody s pravidly rovné soutéze a fakt, Ze ochranu mohou cerpat pravé
i zminéné skupiny zaméstnancl. Na druhou stranu vSak nutno konstatovat, Ze rozsah a
vynutitelnost participativnich prava, predné préava ke kolektivnimu vyjednavani a resSeni

kolektivnich spord prostfednictvim stavek &i vyluk je znaéné omezené, resp. nemozné.%’

Kolektivni vyjedndvani se mizZe ndsledné tykat obdobnych oblasti, jako v pfipadé klasickych
zaméstnancl. Pracovni podminky osob samostatné vydélecné cinnych bez zaméstnancl

zahrnuji zalezZitosti, k nimz patfi odménovani, pracovni doba a rozvrieni prace, svatky,

5 Napt. Rozsudek SDEU ze dne 21. zafi 1999, Albany International BV v. Stichting Bedrijfspensioenfonds
Textielindustrie, C-67/96, EU:C:1999:430, bod 60.

66 Rozsudek SDEU ze dne 4. prosince 2014, FNV Kunsten Informatie en Media v. Staat der Nederlanden, C-413/13,
EU:C:2014:2411, body 30-31.

57 HORECKY, Jan. Sondy revue: pro sebevédomé zaméstnance a firemni kulturu. Praha: Sondy, 2013. s. 29
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dovolenad, fyzické prostory, kde probiha pracovni Cinnost, zdravi a bezpecnost, pojisténi a
socidlni zabezpeceni, a podminky, za nichZ je osoba samostatné vydéle¢né ¢inna bez
zaméstnancl oprdvnéna prestat poskytovat své sluzby, napfiklad v reakci na poruseni dohody
tykajici se pracovnich podminek. Dohody, na jejichZ zakladé se osoby samostatné vydéle¢né
¢inné bez zaméstnancl kolektivné rozhodnou neposkytovat sluzby konkrétnim protistranam,
napfriklad proto, Ze protistrana neni ochotna uzavfit dohodu o pracovnich podminkach, vSak
vyzaduji individualni posouzeni. Takové dohody omezuji nabidku pracovnich sil, a proto
mohou vyvolat obavy ohledné hospodaiské soutéze. Pokud lze prokazat, Ze takové
koordinované odmitnuti doddvek pracovnich sil je nezbytné a pfimérené pro jedndni nebo
uzavieni kolektivni smlouvy, bude se s nim pro ucely téchto pokynl zachazet stejné jako s

kolektivni smlouvou, s niZ je spojeno (nebo by bylo spojeno v pfipadé nelspésnych jednéni).%®

Z pristupu evropského zakonodarce je tak patrnd snaha chranit osoby, které jsou v postaveni
zaméstnancl bez toho, jak jsou formalné oznaceni. Zejména osobam s ekonomickou zavislosti
na zadavateli pak ma byt umozZnéno svobodné se sdruzovat za ucelem ochrany socidlnich a

hospodarskych prav a souasné ma byt garantovano pravo na kolektivni vyjednavani.

4.2.3 participativni prava a platformovi zaméstnanci (prace v digitalni dobé)
Socialni dialog v soucasnosti reflektuje zmény na trhu prace a pfi odpovidani na otazku
Ucastnikd socialniho dialogu vyvstava podotazka, jakému okruhu osob participativni prava
nalezi a kdo mlZe napf. Cerpat pravo na kolektivni vyjedndvani. V predchozim oddile bylo
pojednano strucné o vztahu k osobam samostatné vydélecné ¢innym bez zaméstnanclm.

Specificky vSak nutno doplnit i kategorii tzv. platformovych zaméstnanc(.

| pres univerzalni plsobnost kolektivnich smluv dochazi k vylouéeni nékterych skupin osob,
pro které by ochrana zalozené kolektivnimi smlouvami byla vyhodna. Jedna se predevsim o

tzv. platformové zameéstnance. Kategorie platformovych zaméstnancl neni presné

68 Odst. 16 Navrhu pokynil k uplatfiovani pravnich ptedpist v EU v oblasti hospodafské soutéZe. [online].
ec.europa.eu [cit. 2023-28-05]. Dostupné z: https://ec.europa.eu/competition-
policy/document/download/9c836e4a-29b1-4659-86a4-6946e368d8cb_en
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definovana, presto ma zasadni vyznam pro napliovani predstavy sociadlné spravedlivé

spole¢nosti.

Agendé platformovych zaméstnanci se v posledni dobé vénuje intenzivné socidlni dialog i na
nadnarodni Urovni. Pfikladem muze byt stanovisko Evropského hospodarského a socidlniho
vyboru o spravedlivych pracovnich podminkdch v ekonomice platforem. ® V souvislosti
s uplatiovanim participativnich prdv a moZnosti Ucasti na kolektivnim vyjedndvani nutno
predné rfesit otazku platformovyych zaméstnancl ne jako osob samostatné vydélecné
¢innych, ale jako ryzi zaméstnance. Pfi posuzovani Cinnosti v rdmci platformové ekonomiky
jako zavislé prace kryté normami pracovniho prava by zajistili vztaZzeni ochrannych ustanoveni
pracovnépravnich predpisi na vSechny osoby v platformové ekonomice. Pfedné by bylo
mozné Cerpat pravo na spravedlivé pracovni podminky zajisténé kolektivnim vyjednavanim a

kolektivhimi smlouvami.

Dle studii Eurofoundu’® ma byt prace realizovand prostfednictvi platforem formou pracovniho
poméru, ktery vyuziva online platformu k umoznéni pfistupu organizace nebo jednotlivc(
k ostatnim organizacim nebo jednotlivecdm za ucelem feSeni problémi nebo poskytovani

sluZeb za uplatu. Nejdulezitéjsi aspekty prace prostrednictvim platforem jsou:
- placena prace je organizovana prostfednictvim online platformy;

- probiha za Ucasti tfi stran: online platforma, klient a pracovnik;

- cilem je provadét konkrétni ukoly nebo resit konkrétni problémy;

- prace je zajistovana externé nebo je na ni vypsana zakazka;

- Cinnosti jsou rozdéleny na uUkoly;

6% Opinion SOC/645 - European Economic and Social Committee - Fair work in the platform economy EESC-2020-
01859-AC. Dostupné z: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=P|_EESC%3AEESC-2020-01859-
ACRqid=1624825477187 (dale jako ,stanovisko EHSV*)

70 EUROFOUND. Employment and working conditions of selected types of platform work, Publications Office
of the European Union, Luxembourg. (2018), s. 9.
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- sluzby jsou poskytovany na vyzadani.

Podchyceni platformové prace a jeji poddruzeni pod reZim pracovniho prava zajisti
zaméstnanclm lepsSi pracovni podminky. V soucasné dobé je vSak velmi komplikované
jednoznacéné stanovit, ve kterych pripadech se jedna o platformové zaméstnance a ve kterych
pripadech jen o béZné osoby samostatné vydéle¢né ¢inné. SloZitost platformovych ¢innosti,
nedostavajici se terminologické podchyceni a fakticky neexistujici statistické udaje (presné;jsi)
Ize obtiZzné hodnotit jeji rdst a tim i potencial a vyznam podchyceni socidlnim dialogem. Dle
OECD’! z vétSiny studii vyplyvd, Ze prace prostfednictvim platforem pfedstavuje néco mezi
0,5% a 3% celkové pracovni sily. Ve skupiné 16 evropskych zemi vykonava praci
prostrednictvim platformy jako své hlavni zaméstndani pouze 1,4 % obyvatel ve véku 16 az 74
let (v rozpéti od 0,6 % ve Finsku aZ po 2,7 % v Nizozemsku)’2. Prostfednictvim platformy nékdy

pracovalo zhruba 11 % dospélych’3,

Klicovym bodem celé problematiky je identifikace platformovych pracovnikii jako
zaméstnancl. Pokud se platformy obecné prezentuji spiSe jako vztah o doddvce sluzeb,
neumoznuji evropské ani narodni predpisy pfimou aplikaci ochrany pracovniho prava. jsou tak
pracovnici povazovani za , 0soby samostatné vydélecné c¢inné“, nikoli ,zaméstnance”, coz
vylucuje uplatnéni pravnich predpist upravujicich pracovni pomér (véetné ochrany zdravi
a bezpecnosti), socidlni ochranu a zdanéni. Evropsky hospodaisky a socidlni vybor (dale jako
,EHSV“) se sice domniva, Ze existuji pracovnici, ktefi jsou skute¢né osobami samostatné
vydéle¢né cinnymi, ma nicméné za to, Ze EU a Clenské staty musi ve viech ohledech
prozkoumat pouziti zasady, podle které se ma za to, Ze pracovnik platformy je zaméstnancem,
pokud se neprokdaze opak. Tim by bylo zaru¢eno, Ze budou chranény zadjmy téch zaméstnanct,
jejichz hlavni ptijem pochazi z platforem. EHSV se vSak domniva, Ze pracovnici, ktefi jsou

skute¢né osobami samostatné vydélecné cinnymi, by mély mit moZnost si tento status

7L OECD. Employment Outlook 2019: The Future of Work. OECD Publishing, Paris, s. 55.

72 KILHOFFER, Zachary et. all.Study to gather evidence on the working conditions of platform workers,
Luxembourg: Publications Office of the European Union, 2019. s. 45.

73 Tamtéy, s. 47.
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zachovat, pokud si to budou vyslovné prat. EHSV ,je tieba pfi respektovani vnitrostatnich
pravomoci stanovit prdvni ramec pro pracovniky, ktery by pfesné vymezil pfislusné
zaméstnanecké predpisy: distojné mzdy a prdvo uUcastnit se kolektivniho vyjednavani,
ochranu proti svévolnému jedndni, prdvo nebyt pfipojeny, aby doba digitalni prace splfiovala

parametry distojnosti atd.“”*

Zajisténi kolektivniho vyjednavani a silnéjsiho statusu pro platformové pracovniky zvysi
odborové hnuti svij potencidl na rist ¢lenské zakladny a soucasné dosahne zakladniho cile —
stanoveni spravedlivych pracovnich podminek, véetné odménovani. Socidlni partnefi mohou
vychézet z identifikovanych rizik, ktera spocivaji ve zvlastni povaze prace. Ze studie EU-OSHA”>
vyplyva, Ze prace prostiednictvim platforem predstavuje zvySend fyzicka i socialni rizika,
zejména nejistotu prace a expozici rGznym rizikim (dopravni nehody, rizika spojena
s chemickymi latkami, atd.) a rizikim spojenym vyhradné s online aktivitou (kybersikana,
poruchy drZeni téla, zrakova Unava a stres, ktery je zplsobeny Sirokou Skdlou faktort). Rizika
jsou rovnéz patrnd v oblasti naplnéni ochranné funkce pracovniho prava v kontextu zajisténi
bezpeénych pracovnich podminek. Jsou zde rovnéz rizika popirani zakladnich prdv, prava
organizovat se a kolektivné vyjednavat (zajisténi prostfednictvim nezavislych zastupcu),
nejistota z trvani zavazku, nizka ¢i podhodnocena odména za praci, zvysujici se intenzita
narocnosti prace extrémni fragmentace prace v globalnim meéfitku a chybéjici zapojeni

pracovnikd do systému socidlniho zabezpeéeni.”®

Vyznam pro socialni dialog a kolektivni vyjednavani lezi v judikature Soudniho dvora Evropské
unie, ze ktery vyplyva urcita mira akceptovani existence kolektivnich dohod ve spojeni s kryti
podminek vykonu prace platformovych zaméstnanci. Jeden (Cini dlleZitou vyjimku
v uplatiovani evropského prava v oblasti hospodarské soutéZe. Z rozhodnuti (C-67/96,

Albany) vyplyvd, Ze se zasada hospodarské soutéze dostane do rozporu se socialni politikou,

74 EHSV. Utedni véstnik. C 75, 10.3.2017, s. 33, odstavec 4.4.2.

7> EU-OSHA (2017). Protecting Workers in the Online Platform Economy. An overview of regulatory and policy
developments in the EU.

76 Stanovisko EHSV, op. cit. bod 3.2.
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nespadaji kolektivni dohody zaméstnancl do oblasti pdsobnosti prava v oblasti hospodarské
soutéze. V dalSim rozsudku (C-413/13, FNV Kunsten Informatie) potvrdil Soudni dvar
slucitelnost evropského prava v oblasti hospodarské soutéze s kolektivnimi dohodami, kdyz
rozhodl, Ze osoby samostatné vydélecné cinné ve skutecnosti predstavovaly ,nepravé
samostatné vydéle¢né c¢inné osoby”. To ma zvlastni vyznam pro prdci prostfednictvim
platforem, nebot nepravym samostatné vydéle¢né ¢innym osobam umoznuje, aby byly

povaZovany za zaméstnance’’.

Socidlni dialog a kolektivni vyjedndvani v oblasti platformovych ¢innosti je pomérné omezené.
Komplikace vyplyvaji pfedevsim z hodnoceni pracovnikll jako osob samostatné vydélecné
¢innych, nikoliv zaméstnanci. V nékterych zemich vyjednavani existuje (odvétvi dopravy a
distribuce). Opatreni uskutecnovana platformami se soustredi na reseni kritiky jejich postupd,
vstupovani do organizaci zaméstnavatel(l, samoregulaci a pfihlaseni se ke kodexiim chovani,
véetné zastaveni Cinnosti. Opatfeni uskutecfiovand pracovniky jsou rdznorodd, zahrnuji i
protesty a stavky a neobjevuji se jen u platforem pro praci kvalifikovanych pracovnik(i na
misté, ale i ujinych typQ platforem, jak tomu bylo u projektu zahajeného vroce 2016
organizaci IG Metall, ktery ve spolupraci se Svédskymi a rakouskymi odbory vedl

k Frankfurtské deklaraci (Fair Crowd Work, 2016).78

Pro feSeni otdzky platformovych pracovnikli a zajisténi dlstojné prace a spravedlivych
podminek vykonu jejich Cinnosti predstavuje socialni dialog velmi zdsadni ochranny institut.
Je tfeba podporovat a rozvijet moznosti kolektivniho vyjednavani i ve zminéné oblasti. Socialni
dialog musi byt posilen a provadzan na vSech Urovnich. Socialni dialog a kolektivni vyjednavani
musi hrat klicovou ulohu na vsech relevantnich drovnich, a to pfi plném respektovani
autonomie socialnich partnerd, aby se zajistila vysoce kvalitni prace v ramci ekonomiky

platforem.”

77 KILHOFFER, op.cit., s. 85.
78 Bod 5.1.2 Stanoviska EHSV
7% Bod 1.11 Stanovisko EHSV
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4.2.4 participativni prava a novy model pro socialni dialog
Socidlni dialog a kolektivni vyjedndvani jsou vnimany jako zasadni cesty pro dosahovani
spokojené spolecnosti. Na Urovni Evropské unie se s novym predsednictvim kolektivni
vyjedndni stava pfedmétem zdjmu v ndvaznosti na realizaci iniciativy Novy zacatek pro socialni
dialog na evropské urovni a s ohledem na vyznam kolektivniho vyjednavani pro garanci
pracovnich podminek. Socialni dialog na evropské Urovni ma pfispét k harmonizaci pracovnich
podminek napfti¢ evropskym pracovnim trhem. Pfedné ma zajistit dlstojnou mzdu (véetné
minimalni mzdy). Kolektivni vyjednavani jako zakladni nastroj pro prosazeni distojné mzdy a
sluSnych pracovnich podminek v ndvaznosti na zakotveni hranice minimalni mzdy vnima
soucasna predsedkyné Evropské komise jako prioritu. Zavadéni vhodnych minimalnich mezd
prostfednictvim socidlniho dialogu predstavuje idedlni cestu, jak Uroven stanovit s ohledem
na narodni specifika a pfitom ve vysi odpovidajici principdm slusné, spravedlivé a dlstojné

mzdy.&0

Typickym pfikladem dlrazu je zminénd smérnice o pfimérenych mzdach a podpore
kolektivniho vyjednavani. Dobfe fungujici kolektivni vyjednavani o stanovovani mezd je
dllezitym prostredkem k zajisténi toho, aby pracovnici byli chranéni pfiméfenou minimalni
mzdou. V clenskych statech majicich zakonnou minimalni mzdu podporuje kolektivni
vyjedndvani celkovy vyvoj mezd, a pfispiva tudiz ke zlepSeni pfimérenosti minimalnich mezd.
V ¢Elenskych statech, kde je ochrana formou minimalni mzdy zajisténa vyhradné kolektivnim
vyjedndvanim, se jeji vysSe, jakoZ i podil ji chranénych pracovnikd pfimo Fidi podstatou
fungovani systému kolektivniho vyjedndvani a tim, nakolik je v dané zemi rozsiten. Silné a
dobre fungujici kolektivni vyjednavani a rozsahlé pouZivani odvétvovych nebo
meziodvétvovych kolektivnich smluv prospiva kulture svéta prace. V souvislosti s klesajicim
rozSifenim kolektivniho vyjednavani je nezbytné, aby jej Clenské staty podporovaly, a
usnadnily tak pracovnikiim pfistup k ochrané formou minimalni mzdy na zékladé kolektivnich

smluv. V ¢lenskych statech s velkou mirou rozsifeni kolektivniho vyjednavani je obvykle maly

80 Srov. Opening Statement Ursula von der Leyen European Parliament. [online]. Eur-lex.europa.eu [cit. 2023-29-
04]. Dostupné z: https://ec.europa.eu/commission/presscorner/detail/en/SPEECH_19_4230
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podil pracovnikl s nizkymi mzdami a naopak vysoka vyse minimalni mzdy. V ¢lenskych statech
majicich maly podil osob s nizkymi mzdami prekracuje mira rozsifeni kolektivniho vyjednavani
70 %. Obdobné u vétsiny clenskych statll, kde je minimalni mzda vic¢i mzdovému medidnu
vysoka, se mira rozsiteni kolektivniho vyjednavani pohybuje nad 70 %. K podpore kolektivniho
vyjednavani by mély byt motivovany vSechny clenské staty, nicméné staty, kde do uvedené
miry rozsifreno neni, by po konzultaci a/nebo dohodé se sociadlnimi partnery mély stanovit
ramec pro zprostfedkovatelské postupy a instituciondlni ujednani, které vytvori podminky pro
kolektivni vyjednavani, nebo takovy rdmec posilit, pokud jiz existuje. Tento rdmec by mél byt

stanoven zdkonem nebo tripartitni dohodou.

Daraz kladeny na vyznam participativnich prava vyplyva z ¢lanku 4 smérnice, kde se vyslovné
stanovi obecné povinnosti Clenskych statll smértujici k podpore uplatnéni participativnich
prav. Aby se dosdhlo vétsiho rozsifeni kolektivniho vyjedndvani, pfijmou ¢élenské staty po

konzultaci se socialnimi partnery alespon tato opatreni:

a) podporuji budovani a posilovani kapacity socialnich partner( zapojit se do kolektivniho

vyjedndvani o stanovovani mezd na odvétvové nebo meziodvétvové urovni;

b) podporuji konstruktivni, smysluplnd a informovand jednani mezi socidlnimi partnery o

mzdach.

Clenské staty, v nich? rozsifeni kolektivniho vyjednavéani nedosahuje alespofi 70 % pracovnik,
kromé toho stanovi ramec, ktery vytvofi podminky pro kolektivni vyjedndvani, a to bud'
zakonem po konzultaci se socialnimi partnery, nebo na zakladé dohody s nimi, a vypracuji
ak¢ni plan na podporu kolektivniho vyjednavani. Akéni plan se zvefejni a oznami Evropské

komisi.

Smérnice rovnéZ predvida uzké a intenzivni zapojeni socialnich partner(i do stanovovani a
aktualizace zakonné minimalni mzdy. Clenské staty maji pfijmout nezbytnd opatfeni k zaji$téni
v€asného a ucinného zapojeni socialnich partnerll do stanovovani a aktualizace zakonné
minimalni mzdy, a to i prostfednictvim Ucasti v poradnich organech zfizenych za uUcelem

poskytovani poradenstvi v otazkdch zdkonnych minimdlnich mezd, a zejména pokud jde o:
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a) volbu a uplatnovani kritérii a orientacnich referenc¢nich hodnot (kritéria maji umoznit
flexibilnost a variabilitu s prihlédnutim k rGznym podminkam v jednotlivych ¢lenskych statech)

a situacich ke stanoveni vySe zakonné minimalni mzdy;

b) aktualizaci vySe zakonné minimalni mzdy (podporuje se napf. valorizani mechanismus
zakotveny v zakoniku prace nebo v kolektivnich smlouvach ¢i dalSich pracovné pravnich

dokumentech;
c) stanoveni odchylek od zakonné minimalni mzdy a srazek

d) sbér udaji a provadeéni studii k informovani organl odpovédnych za stanoveni zakonné

minimalni mzdy.

Citované povinnosti davaji ¢astenou pomocnou ruku, resp. odpovéd na studii zkoumanou
otazku. Nejedna se vSak o jasné nastroje, pouze o podpurné argumenty, kdy napft. |ze ze strany
odborovych organizaci tlacit na zaméstnavatele, resp. na ¢lenské staty, aby pfijaly opatreni a
postupy, na zdkladé kterych bude pravo na informace a projednani plné saturovédno (napf. i
v ndvaznosti na znéni ustanoveni kolektivni smlouvy, ze které bude vyplyvat pravo Ucasti
zastupcu zaméstnancl v urcitych organech zaméstnavatele, ¢i pravo na specifikovany rozsah
informaci pro zhodnoceni stavu pracovnich podminek a pfipravu pro dalsi kolektivni

vyjednavani).

Zakotveni vyznamu kolektivniho vyjednani i v nadndrodnich dokumentech si vyZzaduje dnesni
globaliza¢ni doba. Navrh smérnice je vypracovan za podminek vedeni evropského socialniho
dialogu, kdyZ s Ucasti socialnich partner( na fesSeni socidlnich (tedy i pracovnich) otdzek pfimo
pocitaji zakladatelské smlouvy Evropské unie. Podpora kolektivniho vyjednavani a socialniho
dialogu plyne i z volebni iniciativy EOK ve volbach do Evropského Parlamentu 2019.
Z programu Evropské odborové organizace pro Volby do Evropského parlamentu 20198 jasné

vyplyva, Ze pro dosazeni férovéjsi Evropy a vice demokracie je zasadni silnéjsi a vice rozSifené

81 Spravedlivéjsi Evropu pro zaméstnance — program EOK pro Eurovolby 2019. [online]. triparita.cz [cit. 2023-29-
04]. Dostupné z: https://www.tripartita.cz/spravedlivejsi-evropu-pro-zamestnance-program-eok-pro-
eurovolby-2019/
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kolektivni vyjednavani — vyjedndvani mezi odbory a zaméstnavateli — sociadlni dialog a

participace zaméstnancll ve vSech zemich EU.

Ptijeti smérnice k minimalnim mzddm a podpore kolektivniho vyjedndni predstavuje vysledek
fungujiciho socidlniho dialogu na evropské urovni. Charakter socidlniho dialogu, jako
svobodného a direktivou neohrozitelného férového jednani a komunikace, ktery vede
k zakotveni spravedlivych pracovnich podminek nevyvéra jen z jeho formalni garance, ale i
faktického fungovéni. Demokrati¢nost a férovost se tyka i vnitini vystavby socialniho dialogu
— na jednu stranu se jedna o velmi pozitivni stranku, na druhou stranu, ve specifickych
pfipadech, o negativum (zejména jedna-li se o pluralitu zastupcli zaméstnancl bez zakonnych
FeSeni pFipadnych nesouladl v ndzorech)®. Efektivni a efektivni socidlni dialog i kolektivni
vyjednavani se musi umét vyporadat i se situacemi, kdy je tfeba i na strané napf. zastupcu
zaméstnanclh vykomunikovat rozdilné pristupy. Prikladem muze byt agenda zamérena pravé
na prijeti Navrhu smérnice o pfimérenych mzdach a podpore kolektivnich vyjednavani, kdyz
na jednu stranu velmi pozitivné vnimand uprava prosazovani minimalnich mzdovych
standardd, spravedlivych pracovnich podminek a funkéniho kolektivniho vyjednavani, maze

nardzZet na obavu statl s fungujicim modelem socidlniho dialogu (napf. tzv severské staty).

4.2.5 seversky model fungovani socidlniho dialogu
Socidlni dialog a kolektivni vyjednavani v jednotlivych narodnich statech uznava redlny trh
prace v odlisné kvalité a Urovni. Plsobnost zastupcl zaméstnancud a efektivita jejich ¢innosti
souvisi nejen s jejich schopnostmi, ale rovnéz s historickym postavenim a uznanim ve
spoleénosti. Nejrozvinutéjsi iroven socialniho partnerstvi, a tim i nejvyssi potencidl uplatnéni
kolektivniho vyjednavani bez zasadnich komplikaci, vykazuji tzv. severské zemé, kde socialni
dialog historicky predstavuje cestu k normovani Upravy pracovnich podminek a socidlnich
prav. Zatimco v Ceské republice — i s ohledem na rozsah pokryti kolektivnimi smlouvami a
hustotu ¢lenstvi v odborovych organizacich — predstavuje socidlni dialog a kolektivni

vyjedndvani fakticky jednu z cest k nastoleni spravedlivych pracovnich podminek (zdsadni

82 Srov. napt. s &asti PFekazky v kolektivnim vyjednavani
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vyznam stdle lezi na pravnim fadu a normotvorbé), vyznacuje se seversky model znacnym
potencidlem, kdyZz vétSina pracovnich podminek podléhd upravé plynouci ze socidlniho
dialogu (v€etné schopnosti reflektovat ménici se pozadavky trhu prace, fesit potencidlni

komplikace a pFispivani k vysoké mife zaméstnanosti, ristu mezd, a to bez vladnich zasahu).%3

5 Kolektivni smlouva a jeji vyznam pro Ucast zaméstnancld na kolektivnim
vyjednavani
Pojednani o moznostech zajisténi participativnich prav a moznosti Ucasti zaméstnancl na
socidlnim dialogu, resp. kolektivnim vyjednavani, byly obecné z parametrického hlediska
predmétem predchoziho pojednani. Pfi zamysleni nad celkovym obsahem predloZzeného textu
vyvstdvd jednoznacna dvaha, kterd sméfuje k hodnoceni otazky jako naddle oteviené.
PrestozZe rada nejen mezinarodnich dokumentd, ale i Cesky zakonik prace, participativni prava
vyslovné zavadi, nedostava se Uplného vytyceni moznych postupd, a jejich jednoznaénych a
uzavienych zakonnych garanci, jak fakticky participativni prava realizovat. PrestoZze se Ize
inspirovat napf. organizacnim modelem fungovani evropského socidlniho dialogu, vyijit
z podpory kolektivniho vyjednavani a uloZeni Ukolu k vytvoreni akéniho rdmce clenskym
statim (smérnice o prfimérenych mzddach a podpore kolektivniho vyjedndvani), dosloveného
znéni zakotveni prdva na informace a projednani, resp. Upravy kolektivniho vyjednavani
v zakoniku prace ¢i zdkoné o kolektivnim vyjednavani, nejsou kontury moznosti ucasti

zastupcl zaméstnanc(ll na kolektivnim vyjednavani presné dany.

Jednd se z jednoho Uhlu pohledu o slabsi stranku, z druhého vsak vyzvu a pfilezitost pro
zastupce zaméstnancll vytvofit si podminky cerpani participativnich prdv a ucasti na
kolektivnim vyjedndvani k obrazu svému prostfednictvim interakce a socidlniho dialogu se

zameéstnavatelem.

83 BENDER. German, KJELLBERG. Anders. A minimum — wage directive could undermine the Nordic model.
[online]. socialeurope.eu [cit. 2023-29-04]. Dostupné z: https://socialeurope.eu/a-minimum-wage-directive-
could-undermine-the-nordic-model

112



- PRAVNI ¢ ¢«
I NSTITUT -

Podminky vzajemné spoluprace zaméstnavatele a odborové organizace pfi Cerpani
participativnich prav mohou, a mély by, Cinit obsah kolektivnich smluv, nebot se nasledné

stanou zavaznymi a jasnymi pravidly.

Ze soucasného Setreni vyplyvd, Ze podminky soucinnosti a spoluprace smluvnich stran tvofi
nedilnou soucdst kolektivnich smluv, a to bez ohledu na sektory, které pokryvaiji, ¢i jejich

Uroven.

Napr. v Kolektivnich smlouvach vyssiho stupné lze konkretizaci vzajemné spoluprace
smluvnich stran v kontextu prdva na informace a projednani v cca nelézt cca v 50 procentech
pripadl. Kolektivni smlouvy vyssiho stupné se svym obsahem zaméruji predevsim na
konkretizaci rozsahu a obsahu poskytovanych informaci, konkretizaci rozsahu a obsahu
materiali, které zaméstnavatelé pfijimaji v kooperaci s odborovou organizaci, materidlni

zabezpeceni pUsobeni odborovych organizaci apod..® Obdobné je tomu ve smlouvach

podnikovych a ve vefejném sektoru.

Kolektivni smlouva je zakladnim ndastrojem zdvazné Upravy pracovnépravnich vztah( a

pracovnich podminek u zaméstnavatele.

Kolektivni smlouvy predstavuje vysledek formalizované vedeni socidlniho dialogu -
kolektivniho vyjednavani. Spravedlivé pracovni podminky spravedlivd mzda se stavaji ¢astym
a ustrednim cilem kolektivniho vyjednavani. Kolektivni smlouvy mohou obsahovat zavazky
smluvnich stran a prav zaméstnancu, kterd jim zvyhodnuji pracovni podminky (napf. navyseni

vymeéry dovolené; indispozi¢ni volno).

Zajisténi efektivniho prdva na informace a projednani muizZe byt z pohledu odborové
organizace obsaZzeno vymahatelné pravé ve znéni kolektivni smlouvy (pochopitelné neni

vyloucena ani jina dohoda upravujici priibéh socialniho dialogu mezi smluvnimi stranami).

8 TREXIMA, Zprdva o pribéhu kolektivniho vyjedndvdni za rok 2022, Praha. CMKOS. 20228, s. 9.
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S ohledem na specifika hospodarské cinnosti zaméstnavatele, struktury zaméstnancd Ci
obecné pracovni podminky a trhu prace lze doporudit, aby kolektivni smlouvy obsahovaly

ujednani, kterd se tykaji napf.

- rozsahu poskytovanych informaci a blizSi konkretizaci dat (napf. v navaznosti na
zjistovani rovného zachazeni ¢i spravedlivého zachazeni podklady tykajici se rozdéleni
financnich prostredk( na jednotliva oddéleni ¢i pracovni pozice)

- terminy, ke kterym musi doji ze strany zaméstnavatele k poskytnuti informaci ve vyse
popsané kvalité

- terminy, ve kterych dochazi k pravidelnému projednani a Ihlty pro vyménu stanovisek
apod., pricemz blizsi specifikace muzZe vyplyvat napf. s projednané a dohodnuté
tabulky, ktera bude Ccinit pfilohu kolektivni smlouvy tak, aby bylo zaméstnavateli
jednoznacéné jasné, o jaké informace a v jaké kvalité ma zastupce zaméstnancu zajem
a jak pfistoupit k jejich zpracovani

- rozlozeni ucasti zastupcl zaméstnancl v orgdnech zaméstnavatele (napf. pomérem)

- uvolnovani zastupcd zaméstnanct k vykonu jejich cinnosti, at jiZ obecné (napf. pro
potfeby vnitfni komunikace), tak dle zdkonnych parametrl (napf. k projednani
Urazového déje ¢i vySe ndhrady majetkové skody)

- rozsah materidlniho zajisténi (se zohlednénim digitalizace)

- rozsah moznosti Ucasti zdstupcl zaméstnancu na Skoleni mékkych dovednosti a rozvoji
kompetenci (i pro digitalni dobu)

- pravo na prednaseni podnétl a povinnost zaméstnavatele na né reagovat v urcitych

IhGtach a rozsahu
Vycet moznych ujednani v kolektivni smlouvé nelze pfedem presné definovat (v materidlu

predlozeném). VZdy je tfeba prihlizet ke konkrétnim specifik(im.

6 Summary

The present study addressed the status of, in particular, the question of the possibilities for

employee representatives to participate in collective bargaining. In general terms, the form of
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participatory rights of employees (employee representatives) was presented and the current
legal regulation and anchoring of parameters contributing to the effective exercise of

participatory rights was outlined.

A fundamental finding emerges from the entire text of the study and its individual parts,
whether it is a national or transnational reflection - the participation of employee
representatives in collective bargaining is guaranteed in transnational documents as well as
in national legislation. This is an undeniable and inalienable social right. At the same time,
however, it must be admitted that the relatively clear and strict statement about the legal
guarantee exhausted the findings concerning the precise and unambiguous enshrinement of

participatory rights.

Although the legislation sometimes goes into more detail and specification, it is by no means
a closed question. There is always a large margin of autonomy for the parties to regulate their

own conditions for the conduct of social dialogue.

The most appropriate instrument is primarily a collective agreement. Although another form
of agreement can be considered, which will be the result of social dialogue and will be mostly

a gentleman's agreement (related to the personal framework of social dialogue).
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Priloha 1: Smérnice EP a R EU 2022/2041 o pfiméfenych minimalnich

mzdach a podore kolektivniho vyjednavani v Evropské unii

SMERNICE EVROPSKEHO PARLAMENTU A RADY (EU) 2022/2041
ze dne 19. fijna 2022
o pfimérenych minimalnich mzdach v Evropské unii
EVROPSKY PARLAMENT A RADA EVROPSKE UNIE,

s ohledem na Smlouvu o fungovani Evropské unie, a zejména na ¢l. 153 odst. 2 pism. b) ve

spojeni s ¢l. 153 odst. 1 pism. b) této smlouvy,
s ohledem na navrh Evropské komise,
po postoupeni navrhu legislativniho aktu vnitrostatnim parlamentim,
s ohledem na stanovisko Evropského hospodarského a socidlniho vyboru (1),
s ohledem na stanovisko Vyboru region( (2),
v souladu s fadnym legislativnim postupem (3),

vzhledem k témto dvodim:

(1)

Podle ¢lanku 3 Smlouvy o Evropské unii (dale jen ,,Smlouva o EU“) je cilem Unie mimo jiné
podporovat blahobyt svych obyvatel a usilovat o udrzitelny rozvoj Evropy zalozeny na vysoce
konkurenceschopném socidlné-trinim hospodarstvi, a zajistit tak plnou zaméstnanost a
spolecensky pokrok, vysokou miru ochrany a zlepSovani kvality Zivotniho prostiedi a zaroven
podporovat socialni spravedinost a rovnost Zen a muzU. Podle ¢lanku 9 Smlouvy o fungovani
Evropské unie (dale jen ,Smlouva o fungovani EU“) ma Unie pfihlizet mimo jiné k pozadavkim
spojenym s podporou vysoké miry zaméstnanosti, zarukou pfimérené sociadlni ochrany a

bojem proti socidlnimu vylouceni.

(2)
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V ¢lanku 151 Smlouvy o fungovani EU se uvadi, Ze Unie a ¢lenské staty, védomy si zakladnich
socidlnich prdv, jak jsou stanovena v Evropské socidlni charté (dale jen ,Charta“), maji za cil
mimo jiné podporu zaméstnanosti, zlepSovani Zivotnich a pracovnich podminek tak, aby bylo
mozno tyto podminky vyrovnat a pfitom udrzet jejich zvySenou Uroven, pfimérenou socialni

ochranu a socialni dialog.

(3)

V ¢lanku 31 Listiny zakladnich prav Evropské unie (4) (dale jen , Listina”) je stanoveno, Ze kazdy
pracovnik ma pravo na pracovni podminky respektujici jeho zdravi, bezpecnost a dlistojnost.
V ¢lanku 27 Listiny je stanoveno pravo pracovnikl na informovani a projednavani. V ¢lanku 28
Listiny je stanoveno pravo pracovnik(i a zaméstnavatell ¢i jejich pfisluSnych organizaci v
souladu s prdvem Unie a vnitrostatnimi pravnimi pfedpisy a zvyklostmi sjednavat a uzavirat
na vhodnych drovnich kolektivni smlouvy. V ¢ldanku 23 Listiny je stanoveno pravo na rovnost

zen a muzli ve viech oblastech véetné zaméstnani, prace a odmény za praci.
(4)

V Charté je stanoveno, Ze vsichni pracovnici maji pravo na spravedlivé pracovni podminky.
Uzndva se v ni pravo vsech pracovnikd na spravedlivou odménu, kterd jim i jejich rodinam
zajisti slusnou zZivotni Uroven. Uznava se v ni i Uloha svobodné uzavienych kolektivnich smluv,
jakoz i zakonnych mechanisml pro stanovovani minimalnich mezd pro zajisténi ucinného
vykonu tohoto prdva, pravo vsech pracovnikll a zaméstnavatell na svobodu sdruzovani v

mistnich, ndrodnich a mezindrodnich organizacich k ochrané svych hospodarskych a socialnich

zajmu a pravo kolektivné vyjedndvat.

(5)

V kapitole Il evropského pilife socidlnich prav vyhlaseného v Goteborgu dne 17. listopadu 2017
je stanoven soubor zasad, ktery ma byt voditkem k zajisténi spravedlivych pracovnich
podminek. Zasada 6 evropského pilife socidlnich prav potvrzuje pravo pracovnikd na
spravedlivou mzdu umoznujici dlstojnou Zivotni Uroven. RovnéZ stanovuje, Ze ma byt
zajiSténa primérena minimalni mzda, ktera uspokoji potfeby pracovnikl a jejich rodin s
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pfihlédnutim k vnitrostatnim hospodarskym a socidlnim podminkam, pficemz vSak ma byt
zachovan pfristup k zaméstnani a motivace hledat si praci. Dale pfipomina, Ze ma byt zamezeno
chudobé pracujicich a Ze vSechny mzdy maji byt stanovovany transparentnim a
predvidatelnym zplGsobem podle vnitrostatnich zvyklosti a ma byt uznavana samostatnost
sociadlnich partner(i. Podle zasady ¢. 8 evropského pilife socidlnich prav maji byt socialni
partnefi pfi tvorbé a provadéni hospodarské politiky, politiky zaméstnanosti a socialni politiky
konzultovani podle vnitrostatnich zvyklosti a maji byt podporovani ve sjednavani a uzavirani
kolektivnich smluv v zaleZitostech, které se jich tykaji, pricemz je uznavana jejich samostatnost

a pravo na kolektivni akce.

(6)

Hlavni smér ¢. 5 prilohy rozhodnuti Rady (EU) 2020/1512 (5) vyzyva Clenské staty, které
zavedly vnitrostatni mechanismy ke stanovovani zakonnych minimalnich mezd, aby zajistily
ucinné zapojeni socidlnich partnerl do stanovovani mezd a spravedlivé mzdy umoziujici
dlstojnou Zivotni Uroven a aby vénovaly zvlastni pozornost skupindm s nizSimi a strednimi
pfijmy, s cilem dosdhnout vzestupné konvergence. Uvedeny hlavni smér rovnéz vyzyva
¢lenské staty, aby podporovaly socialni dialog a kolektivni vyjednavani za ucelem stanoveni
mezd. Ddle ¢lenské staty a socialni partnery vyzyva, pfi respektovani vnitrostatnich postupd,
k zajisténi toho, aby vsichni pracovnici méli pfimérené a spravedlivé mzdy na zakladé
kolektivnich smluv nebo pfimérenych zakonnych minimalnich mezd, a to s ohledem na jejich
dopad na konkurenceschopnost, vytvareni pracovnich mist a chudobu pracujicich. Ve sdéleni
Komise ze dne 17. zafi 2020 nazvaném ,Rocni strategie pro udrzitelny rist 2021“ se uvadi, ze
Clenské staty by mély prijmout opatreni k zajisténi spravedlivych pracovnich podminek.
Mimoto sdéleni Komise ze dne 17. prosince 2019 nazvané ,Strategie pro udrzitelny rist na
rok 2020“ pripomind, Ze v kontextu rostoucich socialnich rozdilt je dilezité zajistit, aby kazdy
pracovnik dostaval spravedlivou mzdu. Radé ¢lenskych statd byla vydana doporudeni pro
jednotlivé zemé v oblasti minimalnich mezd s cilem zlepSit stanovovani minimalnich mezd a

jejich aktualizaci.

(7)
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Ve

Lepsi Zivotni a pracovni podminky, zajisténé mimo jiné pfiméfenou Urovni minimalnich mezd,
jsou ku prospéchu pracovnikl i podnikl v Unii, jakoZ i spolecnosti a hospodarstvi obecné, a
jsou predpokladem pro spravedlivy a udrzitelny hospodafsky rist podporujici zaclenéni.
Zmenseni znacnych rozdil( v rozsahu plsobnosti a pfimérenosti ochrany formou minimalni
mzdy pfispiva k vétsi spravedinosti na trhu prace Unie, k prevenci a omezovani mzdovych a
socialnich nerovnosti a k podpore hospodarského a spoleéenského pokroku a vzestupné
konvergenci. Hospodarska soutéZ na jednotném trhu by méla byt zaloZzena na vysokych
socidlnich standardech, vcetné vysoké miry ochrany pracovnikl a vytvareni kvalitnich
pracovnich mist, jakoZ i na inovaci a zvySovani produktivity, a zaroven zajiStovat rovné

podminky.
(8)

Jsou-li minimalni mzdy nastaveny na ptfimérené Urovni, jak je stanoveno ve vnitrostatnim
pravu nebo v kolektivnich smlouvach, chrani pfijem pracovnikl, zejména téch
znevyhodnénych, a pomahaji zajistit diistojnou Zivotni Urover, o co? usiluje Umluva
Mezindrodni organizace prace (MOP) ¢. 131 o stanoveni minimalni mzdy z roku 1970.
Minimalni mzdy, které zajistuji distojnou Zivotni Uroven a dosahuji tak meze dlstojnosti,
mohou pfispivat ke snizovani chudoby na vnitrostatni drovni a k udrzeni domaci poptavky a
zachovani kupni sily, zvySovat motivaci k praci, zmensovat mzdové nerovnosti, rozdily v
odmeénovani Zzen a muzl a vyskyt chudoby pracujicich a omezovat pokles prijmu béhem

hospodarského utlumu.
(9)

V poslednim desetileti doslo k narlstu chudoby pracujicich v Unii a s chudobou se potyka vice
pracovniki. Béhem hospodaiského utlumu je obzvlasté dllezitd udloha primérenych
minimalnich mezd, jeZ by chranily pracovniky s nizkymi mzdami, jelikoZ jsou zranitelnéjsi v{ici
dlsledkiim tohoto Utlumu, pricemz primérené minimalni mzdy maji zasadni vyznam pro
podporu udrzitelného hospodarského oZiveni podporujiciho zaclenéni, které by mélo vést ke

zvyseni kvality pracovnich mist. Pro zajisténi udrzitelného oZiveni je naprosto zasadni, aby
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podniky, zejména mikropodniky a malé podniky, prosperovaly. S ohledem na dopady
pandemie COVID-19 je dUlezité zhodnotit pfimérenost mezd v odvétvich s nizkymi mzdami,

ktera se béhem krize ukdzala jako zdsadni a kterd maji zna¢nou spoleé¢enskou hodnotou.
(10)

U Zen, mladsich pracovnikd, migrantd, rodi¢l samoziviteld, pracovnikd s nizkou kvalifikaci,
osob se zdravotnim postizenim, a zejména u osob, které trpi vicendsobnou diskriminaci, je
pravdépodobnost, Zze budou pobirat minimalni nebo nizkou mzdu, stale vyssi nez u jinych
skupin pracujicich. Vzhledem k nadmérnému zastoupeni Zen v malo placenych zaméstnanich
prispiva vétsi pfiméfenost minimalnich mezd k rovnosti Zen a muzll, odstranuje rozdily v
pfijmech a dichodech Zen a muzl, dostava Zeny a jejich rodiny z chudoby a pfispivad k

udrzitelInému hospodarskému rlstu v Unii.
(11)

Krize zplsobena pandemii COVID-19 citelné doléha na odvétvi sluzeb a na mikropodniky a
malé podniky, které maji velky podil osob s nizkou a minimalni mzdou. Minimalni mzdy jsou
tudiz dllezité také s ohledem na strukturalni trendy, které pretvareji trhy prace a stale vice se
vyznacuji vysokym podilem nejistych a nestandardnich forem prace, kterd ¢asto zahrnuji
pracovniky na zkraceny Uvazek, sezénni pracovniky, pracovniky platforem a docasné agenturni
pracovniky. Tyto trendy pfinesly v mnoha pfipadech vétsi polarizaci pracovnich mist, coz ve
vétsiné clenskych statd vedlo ke zvySeni podilu malo placenych a malo kvalifikovanych
povolani a odvétvi, jakoz i k vétsi mzdové nerovnosti v nékterych z nich. Pro pracovniky s

nestandardni smlouvou je tézsi se zorganizovat a vyjednavat o kolektivnich smlouvach.
(12)

Ochrana formou minimalni mzdy existuje ve vSech ¢lenskych statech, pricemz v nékterych z
nich vyplyva z pravnich nebo spravnich predpisi a kolektivnich smluv, v jinych je naopak
zajisténa vylucné kolektivnimi smlouvami. Je tfeba respektovat rozdilné tradice v ¢lenskych

statech.
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(13)

U nizko placenych povolani je ochrana formou minimalni mzdy stanovena kolektivnimi
smlouvami pfimérena, a proto ve vétsiné pripadl zajistuje dlstojnou Zivotni Uroven a ukazala
se jako ucinny prostfedek v boji proti chudobé pracujicich. V nékolika ¢lenskych statech jsou
zakonné minimalni mzdy ve srovnani s ostatnimi mzdami v dané ekonomice obvykle nizké. V
deviti clenskych statech zakonna minimalni mzda v roce 2018 nedokazala samozivitelim

zajistit dostatecny prijem k pfekondani hranice ohroZeni pfijmovou chudobou.
(14)

Ne vsichni pracovnici jsou v Unii minimdlnimi mzdami uéinné chranéni, ponévadz néktefri
pracovnici v nékterych ¢lenskych statech dostavaji v disledku nedodrZovani platnych pravidel
zaplaceno méné, nez kolik ¢ini vySe zakonné minimalni mzdy, prestoZe se na né vztahuje.
Podle dostupnych zjisténi postihuje uvedené nedodrzovani pravidel zejména zeny, mladé
pracovniky, pracovniky s nizsi kvalifikaci, migranty, rodice samozivitele, osoby se zdravotnim
postizenim, pracovniky s nestandardni formou zaméstnani, jako jsou docasni pracovnici a
pracovnici na ¢aste¢ny Uvazek, a pracovniky v zemédélstvi a pohostinstvi, coz ma za nasledek
pokles mezd. Odhaduje se, Ze v ¢lenskych statech, kde je ochrana formou minimalni mzdy
zajiSténa pouze kolektivnimi smlouvami, se podil pracovniku, ktefi nejsou chranéni, pohybuje

mezi 2 % a 55 % vsech pracovnika.
(15)

V umluvé Organizace spojenych narod( o pravech osob se zdravotnim postizenim se pozaduje,
aby byla pracovnikiim se zdravotnim postizenim, vcéetné pracovniki v chranénych
zaméstnanich, vyplacena za praci stejné hodnoty stejnd mzda. Tato zdsada ma vyznam také s

ohledem na ochranu formou minimalni mzdy.
(16)

Silna pozice kolektivniho vyjednavani, zejména na odvétvové nebo meziodvétvové Urovni, sice

pfispiva k zajisténi pfimérené ochrany formou minimalni mzdy, avSak tradi¢ni struktury
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kolektivniho vyjednavani v poslednich desetiletich oslabuji mimo jiné v duasledku
strukturalniho posunu hospodarstvi smérem k méné odborové organizovanym odvétvim a
kvlli poklesu poctu ¢len odborovych organizaci, k némuz dochazi zejména v dlsledku praktik
omezujicich odbory a narlstu nejistych a nestandardnich forem prace. Kromé toho se
kolektivni vyjedndvani na odvétvové a meziodvétvové urovni dostalo v ndvaznosti na financni
krizi v roce 2008 v nékterych ¢&lenskych statech pod tlak. Kolektivni vyjednavani na odvétvové
a meziodvétvové Urovni vSak ma pro dosazeni pfimérené ochrany formou minimalni mzdy

zasadni vyznam, a proto je tfeba je podporovat a upevinovat.
(17)

V souladu s ¢lankem 154 Smlouvy o fungovani EU konzultovala Komise v ramci dvoufazového
procesu se socialnimi partnery moznd opatreni k feSeni problematiky pfiméfené ochrany
formou minimalnich mezd v Unii. Socidlni partnefi se na zahdjeni jednani o téchto vécech
neshodli. Je vSak dllezZité prijmout opatreni na Urovni Unie na zlepsSeni Zivotnich a pracovnich
podminek v Unii, zejména pfiméfenost minimalnich mezd, a pfitom respektovat zdsadu

subsidiarity a prihlizet k vysledklm konzultaci se socidlnimi partnery.
(18)

V zdjmu zlepSeni Zivotnich a pracovnich podminek a vzestupné socidlni konvergence v Unii
jsou v této smérnici stanoveny minimalni pozadavky na urovni Unie a procesni povinnosti
tykajici se pfimérenosti zakonnych minimalnich mezd a posileni i¢inného pfistupu pracovnik
k ochrané, kterou minimalni mzdy poskytuji, at uz formou zdkonné minimalni mzdy, pokud
existuje, nebo stanovenim v kolektivnich smlouvach, jak jsou vymezeny pro ucely této

smérnice. Tato smérnice podporuje také kolektivni vyjednavani o stanovovani mezd.
(19)

V souladu s ¢l. 153 odst. 5 Smlouvy o fungovani EU neni cilem této smérnice sjednotit vysi
minimalnich mezd v Unii ani zavést jednotny mechanismus pro stanoveni minimalnich mezd.
Touto smérnici neni nijak dotéena svoboda clenskych stati stanovovat zakonné minimalni
mzdy nebo prosazovat pfistup k ochrané formou minimalni mzdy stanovené kolektivnimi
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smlouvami v souladu s vnitrostatnim pravem a zvyklostmi a odliSnostmi kazdého ¢lenského
statu a pfi pIném respektovani vnitrostatnich pravomoci a prava socialnich partner( uzavirat
smlouvy. Tato smérnice neuklada ¢lenskym statlim, v nichZ se tvorba mezd zaklada vylu¢né na
kolektivnich smlouvach, povinnost zavést zakonnou minimalni mzdu nebo prohlasit kolektivni
smlouvy za vSeobecné pouzitelné, ani by tak neméla byt vyklddana. Nestanovuje ani Uroven
mezd, jeZz spada do prava socialnich partner uzavirat smlouvy na vnitrostatni Urovni a do

prislusné pravomoci ¢lenskych statu.
(20)

Tato smérnice pfihliZi k tomu, Ze v souladu s Umluvou MOP na mofi z roku 2006 (6) v platném
znéni maji ¢lenské staty, které umluvu ratifikovaly, po konzultaci s pfislusSnymi organizacemi
majitell lodi a ndmornik( vytvofit postupy ke stanoveni minimdlnich mezd pro ndmoftniky.
Tohoto postupu se maji Ucastnit reprezentativni organizace majitel( lodi a ndmornik(. S
ohledem na jejich specifickou povahu by se na akty ¢lenskych stat vzniklé na zédkladé téchto
postupl neméla vztahovat pravidla tykajici se zakonnych minimalnich mezd stanovenych v
kapitole Il této smérnice. Tyto akty by nemély zasahovat do svobodného kolektivniho

vyjedndavani mezi majiteli lodi ¢i jejich organizacemi a organizacemi namornikd.
(21)

Tato smérnice by se méla, pfi dodrZovani nafizeni Evropského parlamentu a Rady (ES) ¢.
593/2008 (7), vztahovat na pracovniky, ktefi uzavreli pracovni smlouvu nebo jsou v
pracovnépravnim poméru vymezeném pravem, kolektivnimi smlouvami nebo zvyklostmi
platnymi v kazdém ¢lenském staté s prihlédnutim ke kritériim pro urceni statusu pracovnika,
jak je stanovil Soudni dvlr Evropské unie (dale jen ,Soudni dvir”). Za podminky, Ze témto
kritériim odpovidaji, mohou byt do oblasti plUsobnosti této smérnice zahrnuti pracovnici v
soukromém i vefejném sektoru, jakoZ i pracovnici v cizi domdcnosti, pracovnici na zavolanou,
osoby vykonadvajici obfasnou praci, osoby pracujici na zakladé poukazu, pracovnici platforem,
stdzisti, ucni a dal$i nestandardni pracovnici, jakoZ i zdanlivé samostatné vydéle¢né cinné

s

osoby a nehldSeni pracovnici. Skutecné samostatné vydélec¢né cinné osoby do oblasti
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plUsobnosti této smérnice nespadaji, jelikoZz tato kritéria nesplniuji. ZneuZivani pravniho
postaveni osoby samostatné vydélecné ¢inné, vymezeného vnitrostatnim pravem, at jiZz na
vnitrostatni drovni, nebo v pfeshraniénich situacich, je jednou z forem falesné hlasené prace,
jez se Casto poji s nehldsenou praci. Ke zdanlivé samostatné vydélecné Cinnosti dochazi v
pfipadé, kdy je osoba za ucelem obchazeni urcitych prdavnich nebo darfiovych povinnosti
nahlasena jako samostatné vydéleéné ¢&innd, pfestozZe spliiuje podminky charakteristické pro
pracovnépravni vztah. Tyto osoby by do oblasti plisobnosti této smérnice zahrnuty byt mély.
PFi posuzovani toho, zda v urcitém pripadé existuje pracovnépravni vztah, by se mélo vychazet
ze skutecnosti tykajicich se skutec¢ného vykonu prace, nikoli z toho, jak tento vztah popisuji

jeho strany.
(22)

Dobre fungujici kolektivni vyjednavani o stanovovani mezd je dlleZitym prostfedkem k
zajiSténi toho, aby pracovnici byli chranéni pfimérenymi minimalnimi mzdami, které by jim tak
zajistily dustojnou Zivotni Uroven. V clenskych statech majicich zakonné minimalni mzdy
podporuje kolektivni vyjednavani celkovy vyvoj mezd, a prispiva tudiz ke zlepSeni pfimérenosti
minimalnich mezd i Zivotnich a pracovnich podminek pracovnik(l. V ¢lenskych statech, kde je
ochrana formou minimalni mzdy zajisténa vylucné kolektivnim vyjednavanim, se jeji vyse,
jakoZ i podil pracovniku, které chrani, odvijeji pfimo od funkénosti systému kolektivniho
vyjednavani a miry pokryti kolektivnimi smlouvami. Silné a dobre fungujici kolektivni
vyjedndvani a rozsahlé vyuzivani odvétvovych nebo meziodvétvovych kolektivnich smluv

prospiva pfimérenosti a rozsahu plsobnosti minimdlnich mezd.
(23)

Ochrana formou minimalni mzdy sjednané v kolektivnich smlouvach je pfinosnd pro
pracovniky, zaméstnavatele i podniky. V nékterych ¢lenskych statech neexistuji zakonné
minimalni mzdy. V téchto ¢lenskych statech se mzdy, véetné ochrany formou minimalni mzdy,
stanovi vylu¢né v kolektivnim vyjedndvani mezi socidlnimi partnery. Primérné mzdy v téchto

¢lenskych statech patfi k nejvyssim v Unii. Tyto systémy se vyznacuji velmi vysokou mirou
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pokryti kolektivnimi smlouvami a vysokou mirou organizovanosti v organizacich
zaméstnavatelll a v odborovych organizacich. Minimdlni mzdy stanovené kolektivnimi
smlouvami, kterd byly prohldaseny za vSeobecné pouzitelné, aniz by mél prohlasujici organ
volnost rozhodovani, pokud jde o obsah pouzitelnych ustanoveni, by nemély byt povazovany

za zakonnou minimalni mzdu.
(24)

V souvislosti s poklesem miry pokryti kolektivnimi smlouvami je nezbytné, aby ¢lenské staty
podporovaly kolektivni vyjednavani, usnadnily uplatfiovani prava na kolektivni vyjednavani o
stanovovani mezd, a rozsifily tak stanovovani mezd na zdkladé kolektivnich smluv s cilem
zlepsit ochranu pracovnikd formou minimalni mzdy. Clenské staty ratifikovaly Umluvu MOP ¢&.
87 o svobodé sdruZovani a ochrané prava odborové se organizovat z roku 1948 a Umluvu MOP
€. 98 o provadéni zasad prdva organizovat se a kolektivné vyjedndvat z roku 1949. Pravo na
kolektivni vyjednavani se uznava podle uvedenych imluv MOP, podle Umluvy MOP &. 151 o
ochrané prava organizovat se a postupu pfi stanovovani podminek zaméstnani ve verejné
sluzbé z roku 1978 a Umluvy MOP ¢&. 154 o kolektivnim vyjednavani z roku 1981, jako? i podle
Umluvy o ochrané lidskych prav a zakladnich svobod a Charty. V ¢lanku 12 Listiny je zaruéena
svoboda shromazdovani a sdruzovan a v ¢lanku 28 pravo na kolektivni vyjednavani a akce.
Listina ve své preambuli potvrzuje uvedend prava, jez vyplyvaji zejména z Umluvy o ochrané
lidskych prav a zakladnich svobod a ze socialnich chart, které pfijala Unie a Rada Evropy.
Clenské staty by mély, ve vhodnych p¥ipadech a v souladu s vnitrostatnim pravem a
zvyklostmi, pfijmout opatfeni na podporu kolektivniho vyjedndvani o stanovovani mezd. Mezi
tato opatfeni by mohla patfit mimo jiné opatfeni zajistujici snadnéjsi pristup zastupcl

odborovych organizaci k pracovnikiim.
(25)

V Clenskych statech s vysokou mirou pokryti kolektivnimi smlouvami je obvykle maly podil
pracovnikd s nizkymi mzdami a naopak tam jsou vysoké minimalni mzdy. V ¢lenskych statech

majicich maly podil osob s nizkymi mzdami prekracuje mira pokryti kolektivnimi smlouvami
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80 %. Obdobné u vétsiny Clenskych statd, kde jsou minimalni mzdy vicéi primérné mzdé
vysoké, se mira pokryti kolektivnimi smlouvami pohybuje nad 80 %. Kazdy ¢lensky stat s nizsi
nez 80 % mirou pokryti kolektivnimi smlouvami by proto mél pfijmout opatreni k posileni
kolektivniho vyjednavani. Kazdy takovy Clensky stat by mél vytvofit ramec podminek
umoziujicich kolektivni vyjednavani a vypracovat akéni plan na jeho podporu, aby se mira
pokryti kolektivnimi smlouvami postupné zvysila. S cilem respektovat nezavislost socialnich
partner(l, coz zahrnuje jejich pravo na kolektivni vyjedndvani a vylucuje jakoukoli povinnost
uzavirat kolektivni smlouvy, by meéla byt hranice 80 % miry pokryti kolektivnimi smlouvami

chapana pouze jako ukazatel aktivujici povinnosti vypracovat akéni plan.

AkEni plan by mél byt pravidelné a nejméné kazdych pét let pfezkouman a podle potieby
prepracovan. Akéni plan a veskeré jeho aktualizace by mély byt ozndmeny Komisi a
zverejnény. Kazidy clensky stat by mél mit moznost rozhodnout o vhodné podobé svého
akéniho planu. Akéni plan, ktery Clensky stat pfijal pfed vstupem této smérnice v platnost,
mUZe byt povazovan za akéni plan podle této smérnice za podminky, Ze obsahuje opatieni
zajistujici uc¢innou podporu kolektivniho vyjednavani a spliiuje povinnosti stanovené v této
smérnici. Kazdy ¢lensky stat by mél stanovit takovy akcni plan po konzultaci se socialnimi
partnery, dohodou s nimi, nebo na spolecnou Zadost socidlnich partner v podobé, jez byla
mezi nimi dohodnuta. Mira pokryti kolektivnimi smlouvami se v jednotlivych ¢lenskych statech
v dusledku fady faktor(i, mezi néz patfi vnitrostatni tradice a zvyklosti, jakoZ i jejich historicky
kontext, do znacné miry liSi. To by se mélo vzit v Uvahu pfi posuzovani pokroku pfi zvySovani
miry pokryti kolektivnimi smlouvami, zejména s ohledem na akéni plan stanoveny v této
smernici.

(26)

K zajisténi pfiméfenych minimalnich mezd, zachovani stavajicich a vytvareni novych
pracovnich mist a k zajisténi rovnych podminek a konkurenceschopnosti podnikd, véetné
mikropodnik( a malych a stfednich podnikl, jsou nezbytnd radnd pravidla, postupy a ucinna
praxe pro stanovovani a aktualizaci zakonnych minimdlnich mezd. Tato pravidla, postupy a
praxe zahrnuji nékolik prvk(, které prispivaji k zajisténi primérenosti zakonnych minimalnich
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mezd, véetné kritérii, kterd slouzi ¢lenskym statim jako voditko pfi stanovovani zakonnych
minimalnich mezd a jejich aktualizaci, a ukazateld pro hodnoceni jejich primérenosti,
pravidelné a v€asné aktualizace, existence poradnich orgdni a zapojeni socialnich partnera.
Jejich v€asné ucinné zapojeni do stanovovani zakonnych minimalnich mezd a jejich aktualizace
a do vytvoreni nebo zmény pripadnych automatickych valorizaénich mechanismui je dalSim
prvkem radné spravy, ktery umoznuje zajistit informovany a inkluzivni rozhodovaci proces.
Clenské staty by mély socidlnim partnerdim poskytovat relevantni informace o stanovovani
zakonnych minimalnich mezd a jejich aktualizaci. K fadnému zapojeni socialnich partner( do
uvedeného procesu by mélo prispét poskytnuti moznosti, aby pfed predlozenim navrhu na

stanoveni zakonné minimalni mzdy a jeji aktualizaci a pfed pfijetim pfislusného rozhodnuti

poskytly své stanovisko a ziskaly na né zdGdvodnénou odpovéd.
(27)

Clenské staty, které pouzivaji automatické valorizaéni mechanismy, véetné poloautomatickych
mechanismU zarucujicich alespori minimalni povinné zvyseni zdkonné minimalni mzdy, by
mély rovnéz provadét aktualizaci zakonnych minimalnich mezd, a to alespon kazdé Ctyfi roky.
Pfi této pravidelné aktualizaci by mélo dochazet k posouzeni minimalni mzdy s prihlédnutim k
hlavnim kritériim, na né% by v pfipadé nutnosti navazovala Uprava pfisluiné &astky. Cetnost
automatické valorizace zakonnych minimalnich mezd na jedné strané a jejich aktualizace na
strané druhé se mohou lisit. Clenské staty, které nemaji automatické nebo poloautomatické
valoriza¢ni mechanismy, by mély svou zakonnou minimalni mzdu aktualizovat alespon jednou

za dva roky.
(28)

Minimalni mzdy jsou povaZovany za pfimérené, jsou-li ve vztahu k rozdéleni mezd v
prislusném clenském staté spravedlivé a zajistuji-li pracovnikim pracujicim na plny lvazek
dlstojnou Zivotni droven. Primérenost zakonnych minimalnich mezd urcuje a posuzuje kazdy
Clensky stat s prihlédnutim ke svym vnitrostatnim socialné-ekonomickym podminkam, véetné

rastu zaméstnanosti, konkurenceschopnosti a situace v jednotlivych regionech a odvétvich.
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Pro ucely tohoto urceni by mély ¢lenské staty prihlizet ke kupni sile, dlouhodobé vnitrostatni

mite produktivity a jejimu vyvoji, jakoZ i k Urovni, rozdéleni a rastu mezd.

Pti stanovovani Zivotnich naklad( s cilem zajistit distojnou Zivotni Groven mlze pomoci mimo
jiné spotrebni koS zbozi a sluzeb v redlnych cenach stanoveny na vnitrostatni drovni. Kromé
nezbytnych materialnich polozek, jako jsou potraviny, odévy a bydleni, je mozné vzit v ivahu
také nutnost Ucastnit se kulturnich, vzdélavacich a spolecenskych ¢innosti. Je vhodné uvazZovat
o stanovovani zakonnych minimdlnich mezd a jejich aktualizaci oddélené od mechanism(
podpory pfijmd. Clenské staty by mély pfi hodnoceni pfiméfenosti zakonnych minimalnich
mezd pouZivat ukazatele a s nimi spojené referenéni hodnoty. Mohou si vybrat mezi ukazateli,
které se béiné pouzivaji na mezinarodni Urovni, a ukazateli pouzivanymi na vnitrostatni
Urovni. Posuzovani se mize zakladat na referen¢nich hodnotach, které se béziné pouzivaji na
mezinarodni Urovni, jako jsou pomér hrubé minimalni mzdy k 60 % medianu hrubé mzdy a
pomér hrubé minimalni mzdy k 50 % prlimérné hrubé mzdy, a které vSechny clenské staty v
soucasné dobé nesplnuji, nebo na poméru cisté minimalni mzdy k 50 % nebo 60 % priimérné
Cisté mzdy. Uvedené posuzovani muze byt zaloZzeno také na referenénich hodnotach
spojenych s ukazateli pouZivanymi na vnitrostatni Grovni, jako jsou srovnani Cisté minimalni

mzdy s prahem ptijmové chudoby a kupni sila minimalnich mezd.
(29)

AniZ je dot¢ena pravomoc ¢lenskych statl stanovovat zdkonnou minimalni mzdu a umoznit
odchylky a srazky, je dllezité vyhnout se Sirokému pouzivani odchylek a srazek, jelikoz hrozi,
Ze neptiznivé ovlivni pfimérenost minimalnich mezd. Mélo by byt zajisténo, aby byla v pfipadé
odchylek a srazek dodrzovany zasady nediskriminace a proporcionality. Odchylky a srazky by
proto mély sledovat legitimni cil. Pfikladem takovych srazek by mohlo byt zpétné ziskavani
nadhodnocenych vyplacenych ¢astek nebo srazek na ptikaz soudniho nebo spravniho organu.
Naopak u jinych srazek, napriklad téch, které souviseji s vybavenim nezbytnym k vykonu prace
nebo odpocty vécnych prispévkd, jako je ubytovani, je vysoké riziko, Ze budou neptimérené.
Nadto by Zadné ustanoveni této smérnice nemélo byt vykladano tak, ze uklada ¢élenskym

statlm povinnost zavést jakékoli odchylky nebo srazky z minimalnich mezd.
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(30)

Aby mohly vnitrostatni ramce pro zakonné minimalni mzdy uacinné fungovat a byly
dodrZovany, je zapotrebi Ucinny systém jejich vymahani, véetné spolehlivého monitorovani,
kontrol ainspekci v terénu. Aby donucovaci organy mohly pracovat co nejefektivnéji, je rovnéz
zapotrebi Uzka spoluprace se socidlnimi partnery, mimo jiné pfi feseni klicovych problém,
které souviseji napriklad se zneuZivanim subdodavek, se zdanlivou samostatnou vydélecnou
Cinnosti, s nezaznamenanymi prescasy nebo s bezpecnostnimi ¢i zdravotnimi riziky spojenymi
s vysSi intenzitou prace. Je nutné také rozvijet schopnosti donucovacich organt, zejména
prostfednictvim proskolovani a metodického vedeni. Mezi dlleZité prostredky, které maji
odradit zaméstnavatele od porusovani predpisu, patfi rutinni a neohlasené navstévy, soudni

a sprdvni fizeni a sankce za porusovani predpis(.
(31)

U¢inné uplatiiovani ochrany formou minimalni mzdy stanovené pravnimi pfedpisy nebo
kolektivnimi smlouvami ma pfi zadavani verejnych zakazek a udélovani koncesi a jejich plnéni
zasadni vyznam. MUze se stat, Ze se pfi jejich plnéni nebo v navazujicim subdodavatelském
fetézci nedodrzi kolektivni smlouvy, které stanovuji ochranu formou minimalni mzdy, a
pracovnikim je tak vyplacena nizsi odména, neZ kolik ¢ini vySe mezd dohodnutda v
odvétvovych kolektivnich smlouvdch. Aby k témto situacim nedochazelo, maji verejni
zadavatelé a zadavatelé prijmout v souladu s ¢l. 30 odst. 3 a ¢l. 42 odst. 1 smérnice Evropského
parlamentu a Rady 2014/23/EU (8), ¢l. 18 odst. 2 a ¢l. 71 odst. 1 smérnice Evropského
parlamentu a Rady 2014/24/EU (9) a ¢l. 36 odst. 2 a ¢l. 88 odst. 1 smérnice Evropského
parlamentu a Rady 2014/25/EU (10) vhodna opatfeni, véetné mozZnosti zavést podminky
plnéni smluv, a zajistit, aby hospodarské subjekty uplatiiovaly v pfipadé svych pracovnik
mzdy stanovené v kolektivnich smlouvach v daném odvétvi a v dané zemépisné oblasti a
dodr?ovaly prava pracovnikél a odborovych organizaci vyplyvajici z Umluvy MOP ¢&. 87 o
svobodé sdruzovéni a ochrané prava odborové se organizovat z roku 1948 a z Umluvy MOP ¢.

98 o provadéni zasad prava organizovat se a kolektivné vyjednavat z roku 1949, jak je uvedeno
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ve zminénych smérnicich, s cilem zajistit dodrzovani platnych povinnosti v oblasti pracovniho

prava. Tato smérnice vSak nevytvari Zadné dalsi povinnosti ve vztahu k uvedenym smérnicim.
(32)

V pripadé Zadatel( o finan¢ni podporu z fondl nebo programi Unie podle nafizeni Evropského
parlamentu a Rady (EU) 2021/1060 (11) a souvisejicich podminek by se méla pfimérené pouzit
pravidla pro zaddvani verejnych zakazek a udélovani koncesi, a to i pokud jde o dodrzovani

ustanoveni kolektivnich smluv.
(33)

Spolehlivé monitorovani a sbér Gdajli maji zdsadni vyznam pro ucinnou ochranu minimdlnich
mezd. Pro ucely sbéru Udaju se clenské staty mohou spoléhat na dostatecné reprezentativni
vybérova Setfeni, vnitrostatni databaze, harmonizované Udaje od Eurostatu a na dalsi verejné
pfistupné zdroje, jako jsou Udaje Organizace pro hospodaiskou spolupraci a rozvoj. Ve
vyjimecnych pripadech, kdy nejsou k dispozici pfesné udaje, mohou clenské staty pouzivat
odhady. Pokud jde o uplatfiovani poZadavk( na sbér Gdajl, neméli by zaméstnavatelé,
zejména mikropodniky a ostatni malé a stfedni podniky, nést zbyteénou administrativni zatéz.
Komise by na zakladé udaju a informaci, které maji poskytnout ¢lenské staty, méla kazdy druhy
rok podat zpravu Evropskému parlamentu a Radé o své analyze Urovni a vyvoje pfimérenosti

a rozsahu pusobnosti zakonnych minimalnich mezd a miry pokryti kolektivnimi smlouvami.

Pokrok by mél byt monitorovédn rovnéz v rdmci procesu koordinace hospodarské politiky a
politiky zaméstnanosti na Grovni Unie. Rada nebo Komise mlze pozadat v souladu s ¢lankem
150 Smlouvy o fungovani EU Vybor pro zaméstnanost nebo v souladu s ¢lankem 160 Smlouvy
o fungovani EU Vybor pro socialni ochranu, aby ve své oblasti odpovédnosti na zakladé zpravy
Komise a dalSich nastroji mnohostranného dohledu, jako je referenéni srovnavani, posoudily,
jakym zplGsobem se v clenskych statech méni mira pokryti kolektivnimi smlouvami a
pfimérenost zakonnych minimalnich mezd. Do tohoto posuzovani maji uvedené vybory v
souladu s ¢lanky 150 a 160 Smlouvy o fungovani EU zapoijit socidlni partnery na urovni Unie,

véetné socidlnich partner(i z rdznych odvétvi.
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(34)

Za Ucelem zajisténi transparentnosti a predvidatelnosti by pracovnici méli mit snadny pfistup
ke komplexnim informacim o zakonnych minimalnich mzdach a o ochrané formou minimalni
mzdy stanovené ve vSeobecné pouzitelnych kolektivnich smlouvach, pokud jde o jejich
pracovni podminky, véetné osob se zdravotnim postiZzenim, v souladu se smérnici Evropského

parlamentu a Rady (EU) 2016/2102 (12).
(35)

Pracovnici a jejich zastupci, véetné ¢len odbord nebo jejich zastupct, by méli mit moznost
uplatnit své pravo na obhajobu, pokud jsou jejich prava tykajici se ochrany formou minimalni
mzdy stanovena ve vnitrostatnim pravu nebo v kolektivnich smlouvach a pokud doslo k jejich
poruseni. Aby pracovnici nemohli byt zbaveni svych prav stanovenych ve vnitrostatnim pravu
¢i v kolektivnich smlouvach a aniz jsou dotéeny zvlastni formy napravy a reSeni sporl
stanovené kolektivnimi smlouvami, véetné systém feseni kolektivnich spor(i, mély by ¢lenské
staty pfijmout nezbytnd opatreni, aby pracovniklim zajistily pfistup k €¢innému, véasnému a
nestrannému feseni sporll a pravo na napravu, jakoz i u¢innou soudni nebo spravni ochranu
pred jakoukoli formou Ujmy, pokud se rozhodnou uplatnit své pravo na obhajobu. Zapojeni
socidlnich partnerl do dalSiho vypracovdvani nestranného mechanismu feSeni spord v
¢lenskych statech mize byt prospésné. Pracovnici by méli byt informovani o mechanismech

napravy, aby mohli uplatnit své pravo na napravu.
(36)

Komise by méla provést hodnoceni, na jehoz zdkladé bude moziné prezkoumat ucinnost
provadéni této smérnice. O vysledcich tohoto prezkumu by mély byt informovany Evropsky

parlament a Rada.
(37)

Reformy a opatfeni pfijaté ¢lenskymi staty na podporu ochrany pracovnik formou pfimérené

minimalni mzdy se sice ubiraji spradvnym smérem, nejsou vSak vidy ucelené a systematické.
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Navic je mozné, Ze ¢innost na Urovni Unie zamérenda na zajisSténi vétsi primérenosti a SirSiho
rozsahu plsobnosti minimalnich mezd muze pfispét k dalSimu zlepSeni Zivotnich a pracovnich
podminek v Unii a omezit obavy tykajici se mozného nepfiznivého vlivu izolovanych opatfeni
¢lenskych statl na hospodarstvi. JelikoZ cild této smérnice nemUze byt dosazeno uspokojivé
¢lenskymi staty, ale spiSe jich z dlivodu jejich rozsahu a ucink( muize byt Iépe dosazeno na
urovni Unie, mlze Unie pfijmout opatieni v souladu se zdsadou subsidiarity stanovenou v
¢lanku 5 Smlouvy o Evropské unii. V souladu se zasadou proporcionality stanovenou v
uvedeném clanku neprekracuje tato smérnice ramec toho, co je nezbytné pro dosazeni

uvedenych cild.
(38)

Tato smérnice stanovuje procesni povinnosti coby minimalni pozadavky, a nezasahuje tudiz
do prava ¢lenskych statl pfijmout nebo zachovat pfiznivéjsi ustanoveni. Pokud tato smérnice
nezavadi priznivéjsi ustanoveni, méla by se prdva nabyta podle stavajici vnitrostatni pravni
Upravy uplathovat i nadale. Provadéni této smérnice nelze vyuzit k omezeni stavajicich prav
pracovnikl ani je nelze povaZovat za platny dlvod ke sniZeni obecné Urovné ochrany
poskytované pracovnikim v oblastech, na které se vztahuje tato smérnice, véetné zejména

pokud jde o snizeni nebo zruseni minimalnich mezd.
(39)

Pti uplatfiovani této smérnice by se ¢lenské staty mély vyhnout ukladani zbytecnych spravnich,
financ¢nich ¢i pravnich omezeni, zejména pokud brani zakladani a rozvoji mikropodnikd a
malych a stfednich podnikd. Clenskym statdim se proto doporucuje, aby posoudily dopad
svych provadécich opatfeni na mikropodniky a malé a stfedni podniky s cilem zajistit, aby jim

s

nebyly neimérné zasazZeny, se zvlastnim zretelem na mikropodniky a na administrativni zatéz,
a aby zverejnily vysledky tohoto posouzeni. Pokud ¢lenské staty zjisti, Zze mikropodniky a malé
a stfedni podniky jsou neumérné zasazeny provadécimi opatfenimi, mély by zvazit, zda
nezavést opatrfeni na jejich podporu, aby dokazaly pfizplsobit svou strukturu odménovani

novym pozadavkim.
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(40)

Clenské staty maiji k vypracovani nebo zlepeni technickych aspekt(i rédmct minimalnich mezd,
véetné hodnoceni jejich prfimérenosti, monitorovani a sbéru udajl, rozsifeni pfistupu, jakoz i
pro Ucely prosazovani a obecného budovani kapacit v souvislosti s provadénim uvedenych
ramc(, k dispozici natizeni Evropského parlamentu a Rady (EU) 2021/240 (13) a (EU)
2021/1057 (14). V souladu s nafizenim (EU) 2021/1057 maji ¢lenské staty vyclenit na budovani

kapacit socidlnich partner( prfimérené financ¢ni prostredky,
PRIJALY TUTO SMERNICI:

KAPITOLA |

OBECNA USTANOVENI

Clanek 1

Predmét

1. Za ucelem zlepSeni Zivotnich a pracovnich podminek pracovnikd v Unii, zejména
pfiméfenosti minimalnich mezd s cilem zajistit vzestupnou socidlni konvergenci a omezit

mzdovou nerovnost, stanovuje tato smérnice ramec pro:
a)

primérenost zakonnych minimalnich mezd s cilem zajistit dlstojné Zivotni a pracovni

podminky;

b)
podporu kolektivniho vyjedndvani o stanovovani mezd;
c)

zlepseni ucinného pfristupu pracovnikd k pravu na ochranu formou minimalni mzdy, pokud je

stanovena ve vnitrostatnim pravu nebo v kolektivnich smlouvach.
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2. Touto smérnici neni dotéeno plné respektovani nezavislosti socialnich partnerd ani jejich

pravo sjedndvat a uzavirat kolektivni smlouvy.

3. Touto smérnici neni v souladu s ¢l. 153 odst. 5 Smlouvy o fungovani EU dotéena pravomoc
Clenskych statl stanovovat urovert minimdlnich mezd ani jejich volba stanovit zdkonné
minimalni mzdy, podporovat pfistup k ochrané formou minimdlni mzdy stanovené

kolektivnimi smlouvami, nebo oboji.

4. Tato smérnice musi byt uplatiovana plné v souladu s pravem na kolektivni vyjednavani.

Zadné jeji ustanoveni nelze vykladat tak, ze uklada kterémukoli élenskému statu:
a)

v némz se tvorba mezd zaklada vylu¢né na kolektivnich smlouvach, povinnost zavést zakonnou

minimalni mzdu nebo
b)
povinnost prohlasit jakoukoli kolektivni smlouvu za vSeobecné pouzitelnou.

5. Na akty, jimiz ¢lensky stat provadi opatieni tykajici se minimalnich mezd ndmornikd, kterou
pravidelné stanovuje Spole¢nda ndmorni komise nebo jiny organ jmenovany Spravni radou
Mezinarodniho uradu prace, se nevztahuje kapitola Il této smérnice. Takovymi akty nejsou

dotéeny pravo na kolektivni vyjedndvani a moznost stanovit vyssi drovné minimalnich mezd.
Clanek 2
Oblast plsobnosti

Tato smérnice se vztahuje na pracovniky v Unii, ktefi uzavreli pracovni smlouvu nebo jsou v
pracovnépravnim vztahu vymezeném zdkonem, kolektivnimi smlouvami nebo zvyklostmi

platnymi v kazdém ¢lenském staté, s pfihlédnutim k judikatufe Soudniho dvora.
Clanek 3

Definice
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Pro ucely této smérnice se rozumi:
1)

,minimalni mzdou” minimélni odména stanovend zdkonem nebo kolektivnimi smlouvami,
kterou je zaméstnavatel, a to i ve vefejném sektoru, povinen vyplatit pracovnikim za praci

vykonanou béhem daného obdobi;
2)

,zakonnou minimalni mzdou® minimalni mzda stanovend zakonem nebo jinymi zdvaznymi
pravnimi predpisy, s vyjimkou minimalnich mezd stanovenych kolektivnimi smlouvami, které
byly prohldseny za vSeobecné pouzitelné, aniz by mél prohlasujici organ volnost rozhodovani,

pokud jde o obsah pouzitelnych ustanoveni;
3)

,kolektivnim vyjednavanim® veskera jednani, kterd probihaji v souladu s vnitrostatnim pravem
a zvyklostmi v jednotlivych ¢lenskych statech mezi zaméstnavatelem, skupinou
zaméstnavatelll nebo jednou ¢i vice organizacemi zaméstnavatel( na jedné strané a jednou
nebo vice odborovymi organizacemi na strané druhé za Ucelem stanoveni pracovnich

podminek a podminek zaméstnavani;
4)

»kolektivni smlouvou” pisemnda smlouva obsahujici ustanoveni o pracovnich podminkach a
podminkach zaméstnavani, jiz uzavreli socidlni partnefi, ktefi v souladu s vnitrostatnim
pravem a zvyklostmi, véetné kolektivnich smluv prohldasenych za vSeobecné pouzitelné, maji

zpUsobilost k vyjednavani jménem pracovnik(i a zaméstnavatel(;
5)

»mirou pokryti kolektivnimi smlouvami“ podil pracovnikd, na néz se na vnitrostatni urovni

vztahuje kolektivni smlouva, ktery se vypocitd jako podil poctu pracovnikll, na néz se vztahuji
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kolektivni smlouvy, a poctu pracovnikl, jejichZz pracovni podminky mohou byt v souladu s

vnitrostatnim pravem a zvyklostmi upraveny kolektivnimi smlouvami.
Cldnek 4
Podpora kolektivniho vyjednavani o stanovovani mezd

1. Aby se dosahlo vy3si miry pokryti kolektivnimi smlouvami a usnadnil vykon prava na
kolektivni vyjednavani o stanovovani mezd, ¢lenské staty za Ucasti socidlnich partnerl a v

souladu s pravnimi vnitrostatnim pravem a zvyklostmi:

a)

podporuji budovani a posilovani kapacity socidlnich partnerl zapojit se do kolektivniho

vyjednavani o stanovovani mezd, zejména na odvétvové nebo meziodvétvové Urovni;
b)

podporuji konstruktivni, smysluplna a informovand jedndni mezi socidlnimi partnery o
mzdach, a to za rovnych podminek, kdy maji obé strany pfistup k relevantnim informacim, aby

mohly plnit svou funkci s ohledem na kolektivni vyjednavani o stanovovani mezd;
c)

ve vhodnych pfipadech pfijimaji opatfeni na ochranu vykonu prava na kolektivni vyjednavani
o stanovovani mezd a na ochranu pracovnikl a zastupcl odborovych organizaci pred
jedndnim, které by je s ohledem na jejich zaméstnani diskriminovalo na zakladé toho, Ze se

ucastni nebo chtéji ucastnit kolektivniho vyjedndvani o stanovovani mezd;
d)

za Ucelem podpory kolektivniho vyjednavani o stanovovani mezd pfijimaji ve vhodnych
pfipadech opatfeni na ochranu odborovych a zaméstnaneckych organizaci, které se ucastni
nebo chtéji ucastnit kolektivniho vyjednavani, pred veskerym zasahovanim druhé strany i
zastupcu druhé strany nebo ¢lenl do jejich ustaveni, fungovani i spravy.
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2. Kazdy Clensky stat, v némz mira pokryti kolektivnimi smlouvami nedosahuje hranice 80 %,
navic stanovi rdmec, ktery vytvofi podminky pro kolektivni vyjednavani, a to bud zakonem po
konzultaci se socidlnimi partnery, nebo dohodou s nimi. Tento ¢lensky stat vypracuje rovnéz
akéni plan na podporu kolektivniho vyjednavani. Ucini tak po konzultaci se socidlnimi partnery,
nebo dohodou s nimi, nebo na spole¢nou Zadost socialnich partnerd v podobé, jez byla mezi
nimi dohodnuta. V akénim planu musi byt stanoven jasny harmonogram a konkrétni opatreni
na postupné zvySovani miry pokryti kolektivnimi smlouvami, pficemz je plné respektovana
nezavislost socidlnich partnerd. Clensky stat sv(j akéni plan pravidelné pfezkoumava a podle
potfeby aktualizuje. Aktualizaci svého akéniho planu ¢lensky stat provadi po konzultaci se
socialnimi partnery, dohodou s nimi, nebo na spole¢nou Zadost socidlnich partner(i v podobé,
jez byla mezi nimi dohodnuta. V kazdém pripadé musi byt takovy akéni plan prezkouman

alespon kazdych pét let. Akéni plan a veskeré jeho aktualizace se zverejni a oznami Komisi.
KAPITOLA I

ZAKONNE MINIMALNI MZDY

Clanek 5

Postup pfi stanovovani ptimérenych zakonnych minimdlnich mezd

1. Clenské staty se zakonnymi minimalnimi mzdami zavedou nezbytné postupy ke
stanovovani a aktualizaci zdkonnych minimalnich mezd. Stanovovani a aktualizace téchto
mezd se Fidi kritérii nastavenymi tak, aby podpofila jejich pfimérenost s cilem dosahnout
dlstojné Zivotni Urovné, omezit chudobu pracujicich, podporovat socidlni soudrznost a
vzestupnou socialni konvergenci a sniZit rozdily v odméfnovani zen a muzd. Clenské staty
vymezi tato kritéria v souladu se svymi vnitrostatnimi postupy v prislusnych vnitrostatnich
pravnich predpisech, v rozhodnutich prislusnych orgdn nebo v tripartitnich dohodach.
Kritéria musi byt vymezena jasnym zpGsobem. Clenské staty mohou rozhodnout o relativni
vaze téchto kritérii, véetné prvk(i uvedenych v odstavci 2, s pfihlédnutim ke svym

vnitrostatnim socidlné-ekonomickym podminkam.

2. Vnitrostatni kritéria uvedena v odstavci 1 museji zahrnovat alespon tyto prvky:
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a)

kupni silu zdkonnych minimalnich mezd s ohledem na Zivotni naklady;
b)

obecnou Uroven mezd a jejich rozdéleni;

c)

tempo rlstu mezd;

d)

dlouhodobou vnitrostatni miru produktivity a jeji vyvoj.

3. AnizZ jsou dotéeny povinnosti stanovené v tomto ¢lanku, mohou ¢lenské staty kromé toho
pouzivat automaticky mechanismus valorizace zakonnych minimalnich mezd, ktery je zalozen
na jakychkoli vhodnych kritériich a ktery je v souladu s vnitrostatnim pravem a zvyklostmi,

pokud jeho uplatiiovani nevede ke snizeni zakonné minimalni mzdy.

ITys

4. K hodnoceni pfimérenosti zakonnych minimalnich mezd pouziji ¢lenské staty orientacni
referencni hodnoty. Za timto Uucelem mohou pouzivat orientacni referenéni hodnoty béziné
pouzivané na mezinarodni Urovni, jako jsou 60 % medidnu hrubé mzdy a 50 % primérné hrubé

mzdy, nebo orientaéni referenéni hodnoty pouzivané na vnitrostatni drovni.

5. Clenské staty zajisti, aby byly zdkonné minimalni mzdy pravidelné a véas aktualizovény
alespon kazdé dva roky, nebo v pfipadé clenskych statl, které pouZzivaji automaticky

valoriza¢ni mechanismus uvedeny v odstavci 3, alespon kazdé ctyri roky.

6. Kazdy clensky stat urci nebo zfidi jeden nebo vice poradnich organ(, které budou
pfislusnym orgdnlim poskytovat poradenstvi v otdzkach zdkonnych minimalnich mezd, a

umozni akceschopné fungovani téchto organa.

Clanek 6
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Odchylky a srazky

1. Pokud ¢lenské staty povoli odliSnou vysi zakonné minimalni mzdy u urcitych skupin

pracovnikd nebo srazky, po nichz vyplacena odmeéna poklesne na Uroven nizsi, nez je pfislusna
zakonnd minimalni mzda, zajisti, aby byly uvedené odchylky a srazky v souladu se zasadami
nediskriminace a proporcionality, pfiéemZz zasada proporcionality zahrnuje sledovani

legitimniho cile.

2. Z4dné ustanoveni této smérnice nelze vykladat tak, 7e uklada €lenskym statdm povinnost

zavést odchylky od zdkonnych minimalnich mezd nebo srdzky z nich.
Clanek 7
Zapojeni socidlnich partner( do stanovovani a aktualizace zakonnych minimalnich mezd

Clenské staty pfijmou nezbytna opatteni k véasnému a Gé¢innému zapojeni socialnich partnerd
do stanovovani a aktualizace zdkonnych minimalnich mezd tak, aby byla zajisténa jejich
dobrovolnd ucast na diskuzich po celou dobu rozhodovani, a to i prostfednictvim ucasti v

poradnich orgdnech uvedenych v €l. 5 odst. 6, a zejména pokud je o:
a)

volbu a uplatiovani kritérii uvedenych v ¢l. 5 odst. 1, 2 a 3 pro stanoveni Urovné zakonné
minimalni mzdy a vytvoreni vzorce pro jeji automatickou valorizaci a v pfipadé, Ze tento vzorec

uzZ existuje, pro jeho Upravu;
b)

volbu a uplatfiovani orientacénich referencnich hodnot uvedenych v €l. 5 odst. 4 pro hodnoceni

pfimérenosti zakonnych minimalnich mezd;

c)
aktualizace zakonnych minimalnich mezd uvedenych v ¢l. 5 odst. 5;

d)
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stanoveni odchylek od zakonnych minimalnich mezd a srdzek z nich uvedenych v ¢lanku 6;
e)

rozhodnuti o sbéru uUdajli a provadéni studii a analyz k informovani organt a dalSich

pfislusnych stran zapojenych do stanovovani zakonnych minimalnich mezd.

Cldnek 8
U¢inny ptistup pracovnikd k zakonnym minimalnim mzdam

Clenské staty prijmou se zapojenim socidlnich partner(l nasledujici opatfeni, aby zlepsily
ucinny pristup pracovnikQ k ochrané formou zdkonné minimalni mzdy, véetné pripadného
posileni jejiho vymahani:

a)

zajisti ucinné, primérené a nediskriminacni kontroly a inspekce v terénu provadéné

inspektoraty prace nebo subjekty odpovédnymi za vymahani zdkonnych minimdlnich mezd;
b)

rozvijeji schopnosti donucovacich organl, zejména prostifednictvim proskolovani a
metodického vedeni, aby se tyto orgdny mohly aktivné zamérovat na zaméstnavatele, ktefi

nedodrzuji predpisy, a stihat je.
KAPITOLA Il

HORIZONTALNI USTANOVEN{
Clanek 9

Zadavani verejnych zakazek

V souladu se smérnicemi 2014/23/EU, 2014/24/EU a 2014/25/EU pfijmou clenské staty
vhodna opatfeni k zajisténi toho, aby hospodarské subjekty a jejich subdodavatelé pfri
zaddavani verejnych zakazek nebo udélovani koncesi a jejich plnéni dodrzovaly pfislusné
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povinnosti tykajici se mezd, prava se organizovat a kolektivniho vyjednavéani o stanovovani
mezd v oblasti socidlniho a pracovniho prdva stanovené pravem Unie, vnitrostatnim pravem,
kolektivnimi smlouvami nebo ustanovenimi mezinarodniho socialniho a pracovniho prava,
véetné Umluvy MOP ¢&. 87 o svobodé sdruZovani a ochrané prava odborové se organizovat z
roku 1948 a Umluvy MOP €. 98 o provadéni zasad prava organizovat se a kolektivné vyjednavat

z roku 1949.
Clanek 10
Monitorovani a sbér udajl

1. Clenské staty pfijmou vhodna opatFeni, aby zajistily zavedeni G¢innych nastrojii pro sbér

udajd k monitorovani ochrany formou minimalni mzdy.

2. Clenské staty predkladaji Komisi kazdy druhy rok, pted 1. fijnem ohladovaciho roku, tyto

udaje a informace:

a)

miru a vyvoj pokryti kolektivnimi smlouvami;

b)

v pfipadé zakonnych minimalnich mezd:

i)

uroven zakonné minimalni mzdy a podil pracovnikll, na néz se vztahuje;

i)

popis stavajicich odchylek a srazek, dlivod jejich zavedeni a podil pracovnikll, na néz se

odchylky vztahuji, pokud jsou tyto udaje k dispozici;
c)
v pfipadé ochrany formou minimalni mzdy stanovené vyluéné kolektivnimi smlouvami:

i)
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evvs

nizkymi mzdami, nebo jejich odhad, pokud pfislusné vnitrostatni organy nemaji k dispozici
presné udaje, a podil pracovnikll, na néZz se vztahuji, nebo jeho odhad, pokud pfislusné

vnitrostatni organy nemaji k dispozici presné udaje;
ii)
vysi mezd vyplacenych pracovnikiim, na néz se nevztahuiji kolektivni smlouvy, a jeji vztah k vysi

mezd vyplacenych pracovnikiim, na néz se kolektivni smlouvy vztahuiji.

Clenské staty, které maji ohlaSovaci povinnost podle prvniho pododstavce pism. c), predkladaji
Udaje uvedené v bodé i) uvedeného pismene alespon ve vztahu k odvétvovym, zemépisnym a
jinym kolektivnim smlouvam uzaviranych vice zaméstnavateli, véetné téch, které byly

prohldseny za vSeobecné pouzitelné.

Statistiky a informace uvedené v tomto odstavci poskytuji ¢lenské staty v ¢lenéni podle
pohlavi, véku, zdravotniho postiZeni, velikosti spole¢nosti a podle odvétvi, pokud je takové

¢lenéni k dispozici.

Prvni zprava se tyka let 2021, 2022 a 2023 a musi byt predlozena do 1. fijna 2025. Clenské
staty mohou vynechat statistiky a informace, které nejsou k dispozici pred 15. listopadem

2024.

3. Komise analyzuje udaje a informace, které ji ¢lenské staty predaji ve zpravach uvedenych
v odstavci 2 tohoto ¢lanku a v akénich planech uvedenych v €l. 4 odst. 2. Kazdy druhy rok o
nich poda zpravu Evropskému parlamentu a Radé a zaroven zverejni udaje a informace, které

ji poskytly €lenské staty.
Clanek 11

Informace o ochrané formou minimalni mzdy
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Clenské staty zajisti, aby byly informace o zakonnych miniméalnich mzdach a o ochrané formou
minimalni mzdy, kterou poskytuji vSeobecné pouzitelné kolektivni smlouvy, véetné informaci
o mechanismech ndapravy, verejné dostupné podle potfeby v nejvhodnéjsim jazyce, jak jej
stanovi Clenské staty, srozumitelnym a snadno dostupnym zplsobem, a to i pro osoby se

zdravotnim postizenim.
Cldnek 12

Pravo na ndpravu a ochranu pred nepfiznivym zachazenim nebo nasledky

1. Aniz jsou dotéeny zvlastni formy napravy a feseni sporu pfipadné stanovené v kolektivnich
smlouvach, zajisti ¢lenské staty, aby pracovnici, véetné téch, jejichZ pracovni pomér skoncil,
méli pfistup k u¢innému, véasnému a nestrannému reseni sport a k pravu na napravu, pokud
byla porusena prava tykajici se zakonnych minimdlnich mezd nebo ochrany formou minimalni

mzdy, jsou-li tato prdva stanovena ve vnitrostatnim pravu nebo v kolektivnich smlouvach.

2. Clenské staty pfijmou opatteni nezbytna k ochrané pracovnikd a jejich zastupcd, véetné
pracovnikud, ktefi jsou ¢leny odborovych organizaci nebo jejich zastupci, pred jakymkoli
nepriznivym zachazenim ze strany zaméstnavatele a neptiznivymi dusledky vyplyvajicimi ze
stiznosti podané zaméstnavateli nebo z jakéhokoli fizeni zahajeného s cilem vymahat
dodrZovani predpisl v pfipadé poruseni prav tykajicich se ochrany formou minimalni mzdy,

jsou-li tato prava stanovena ve vnitrostatnim pravu nebo v kolektivnich smlouvach.
Clanek 13
Sankce

Clenské staty stanovi pravidla pro sankce za porudeni prav a povinnosti spadajicich do
plUsobnosti této smérnice, jsou-li tato prava a povinnosti stanoveny ve vnitrostatnim pravu
nebo v kolektivnich smlouvach. V ¢lenskych statech bez zakonnych minimalnich mezd mohou

tato pravidla obsahovat odkaz na nahradu skody nebo smluvni sankce, které jsou pfipadné

148



- PRAVNI ¢ ¢«
I NSTITUT -

stanoveny v pravidlech pro vymahani kolektivnich smluv, nebo se na takovy odkaz mohou

omezit. Stanovené sankce musi byt uc¢inné, pfimérené a odrazujici.
KAPITOLA IV

ZAVERECNA USTANOVENI

Clanek 14

Sifeni informaci

Clenské staty zajisti, aby na vnitrostatni opatieni provadéjici tuto smérnici ve vnitrostatnim
pravu, spolecné s jiz platnymi relevantnimi predpisy tykajicimi se predmétu stanoveného v

¢lanku 1, byli upozornéni pracovnici a zaméstnavatelé, véetné malych a stfednich podnikd.
Clanek 15
Hodnoceni a pfezkum

Do 15. listopadu 2029 provede Komise po konzultaci s ¢lenskymi staty a se socidlnimi partnery
na urovni Unie hodnoceni této smérnice. Komise poté predlozi Evropskému parlamentu a
Radé o prezkumu uplatiovani této smérnice zpravu, a bude-li to vhodné, navrhne legislativni

zmény.
Clanek 16
Zakaz snizeni Urovné pravni ochrany a pfiznivéjsi ustanoveni

1. Tato smérnice neni platnym dlvodem ke sniZzeni obecné Urovné ochrany jiz poskytované

pracovnikiim v ¢lenskych statech, zejména ke snizeni nebo zruseni minimalnich mezd.

2. Touto smérnici neni dotéeno pravo c¢lenskych statd uplatnovat nebo pfrijimat pravni nebo
spravni predpisy, které jsou pro pracovniky pfiznivéjsi, nebo podporovat ¢i umozriovat
uplathovani kolektivnich smluv, které jsou pro pracovniky pfiznivéjsi. Tato smérnice nesmi byt

vykladdna tak, Zze ¢lenskym statlm brani ve zvySovani zakonnych minimalnich mezd.
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3. Touto smérnici nejsou dotéena zadna prava, jez pracovnikiim pfiznavaji jiné pravni akty

Unie.
Cldnek 17
Provedeni a uplatfiovani

1. Clenské staty pFijmou opatfeni nezbytna k dosaZeni souladu s touto smérnici do 15.

listopadu 2024. Neprodlené o nich uvédomi Komisi.

Tato opatieni pfijata ¢lenskymi staty musi obsahovat odkaz na tuto smérnici nebo musi byt

takovy odkaz ucinén pfi jejich urednim vyhlaseni. Zplsob odkazu si stanovi ¢lenské staty.

2. Clenské staty sdéli Komisi znéni hlavnich ustanoveni vnitrostatnich pravnich ptedpisg,

které pfijmou v oblasti plisobnosti této smérnice.

3. Clenské staty pfijmou v souladu se svym pravem a svymi zvyklostmi pfimérend opatieni,
aby zajistily ucinné zapojeni socialnich partner(i do uplatfovani této smérnice. Za timto
ucelem mohou socialni partnery povéfit jejim Uplnym nebo ¢astecnym uplatiiovanim, véetné
pokud jde o vypracovani akéniho planu v souladu s €l. 4 odst. 2, pokud o to socidlni partnefi
spolecné pozadaji. V takovém pfripadé clenské staty pfijmou veSkerd nezbytna opatreni k

zajisténi toho, aby byly povinnosti stanovené touto smérnici neustale plnény.

4. Sdéleni uvedené v odstavci 2 musi obsahovat popis zapojeni socidlnich partneri do

uplatfiovani této smérnice.

Clanek 18
Vstup v platnost

Tato smérnice vstupuje v platnost dvacatym dnem po vyhlaseni v Urednim véstniku Evropské

unie.
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Clanek 19

Urceni

Tato smérnice je urcena ¢lenskym statam.
Ve Strasburku dne 19. fijna 2022.

Za Evropsky parlament

predsedkyné

R. METSOLA

Za Radu

predseda

M. BEK

(1) Stanovisko ze dne 25. bfezna 2021 (UF. vést. C 220, 9.6.2021, s. 106).

(2) Stanovisko ze dne 19. bifezna 2021 (UF. vést. C 175, 7.5.2021, s. 89).

(3) Postoj Evropského parlamentu ze dne 14. zafi 2022 (dosud nezvefejnény v Ufednim

véstniku) a rozhodnuti Rady ze dne 4. fijna 2022.
(4) UF. vést. C 326, 26.10.2012, s. 391.

(5) Rozhodnuti Rady (EU) 2020/1512 ze dne 13. fijna 2020 o hlavnich smérech politiky

zaméstnanosti €lenskych stat (UF. vést. L 344, 19.10.2020, s. 22).

(6) Rozhodnuti Rady 2007/431/ES ze dne 7. ¢ervna 2007, kterym se ¢lenské staty zmocnuiji,
aby v zajmu Evropského spolecenstvi ratifikovaly dmluvu Mezindrodni organizace prace o

praci na mofi z roku 2006 (UF. vést. L 161, 22.6.2007, s. 63).

(7) Nafizeni Evropského parlamentu a Rady (ES) ¢. 593/2008 ze dne 17. ¢ervna 2008 o pravu

rozhodném pro smluvni zavazkové vztahy (Rim 1) (UF. vést. L 177, 4.7.2008, s. 6).
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(8) Smérnice Evropského parlamentu a Rady 2014/23/EU ze dne 26. Unora 2014 o udélovani
koncesi (UF. vést. L 94, 28.3.2014, s. 1).

(9) Smeérnice Evropského parlamentu a Rady 2014/24/EU ze dne 26. Unora 2014 o zadavani
vefejnych zakdzek a o zrudeni smérnice 2004/18/ES (UF. vést. L 94, 28.3.2014, s. 65).

(10) Smérnice Evropského parlamentu a Rady 2014/25/EU ze dne 26. Unora 2014 o zadavani
zakazek subjekty puUsobicimi v odvétvi vodniho hospodarstvi, energetiky, dopravy a

postovnich sluzeb a o zru$eni smérnice 2004/17/ES (Ut. vést. L 94, 28.3.2014, s. 243).

(11) Nafizeni Evropského parlamentu a Rady (EU) 2021/1060 ze dne 24. ¢ervna 2021 o
spoleénych ustanovenich pro Evropsky fond pro regionalni rozvoj, Evropsky socidlni fond plus,
Fond soudrinosti, Fond pro spravedlivou transformaci a Evropsky namorni, rybarsky a
akvakulturni fond a o financnich pravidlech pro tyto fondy a pro Azylovy, migracni a integracni
fond, Fond pro vnitini bezpecnost a Nastroj pro finanéni podporu spravy hranic a vizové

politiky (UF. vést. L 231, 30.6.2021, s. 159).

(12) Smeérnice Evropského parlamentu a Rady (EU) 2016/2102 ze dne 26. fijna 2016 o
pfistupnosti webovych stranek a mobilnich aplikaci subjektd vefejného sektoru (UF. vést. L

327,2.12.2016, s. 1)

(13) Naftizeni Evropského parlamentu a Rady (EU) 2021/240 ze dne 10. Unora 2021, kterym se

zfizuje Néstroj pro technickou podporu (UF. vést. L 57, 18.2.2021, s. 1).

(14) Nafizeni Evropského parlamentu a Rady (EU) 2021/1057 ze dne 24. ¢ervna 2021, kterym
se zfizuje Evropsky socidlni fond plus (ESF+) a zruduje nafizeni (EU) €. 1296/2013 (UF. vést. L

231, 30.6.2021, s. 21).
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